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Insert after Lukumi and the Free Exercise Clause materials (after p. 164).  Alternative, you 
could do these materials after Elane Photography v. Willock and the state RFRA materials 
(after p. 198).   
Given Masterpiece Cakeshop and Fulton v. City of Philadelphia [also in this supplement], you 
could choose to use these materials and omit Elane Photography v. Willock (p. 190-98). 

 

MASTERPIECE CAKESHOP, LTD v.  
COLORADO CIVIL RIGHTS COMMISSION 
138 S.Ct. 1719 (2018) 

JUSTICE KENNEDY delivered the opinion of the Court . . .  
The case presents difficult questions as to the proper reconciliation of at least two principles. 

The first is the authority of a State and its governmental entities to protect the rights and dignity 
of gay persons who are, or wish to be, married but who face discrimination when they seek 
goods or services. The second is the right of all persons to exercise fundamental freedoms under 
the First Amendment, as applied to the States through the Fourteenth Amendment. 

The freedoms asserted here are both the freedom of speech and the free exercise of religion. 
The free speech aspect of this case is difficult, for few persons who have seen a beautiful 
wedding cake might have thought of its creation as an exercise of protected speech. This is an 
instructive example, however, of the proposition that the application of constitutional freedoms 
in new contexts can deepen our understanding of their meaning. 

One of the difficulties in this case is that the parties disagree as to the extent of the baker’s 
refusal to provide service. If a baker refused to design a special cake with words or images 
celebrating the marriage—for instance, a cake showing words with religious meaning—that 
might be different from a refusal to sell any cake at all. In defining whether a baker’s creation 
can be protected, these details might make a difference. 

The same difficulties arise in determining whether a baker has a valid free exercise claim. A 
baker’s refusal to attend the wedding to ensure that the cake is cut the right way, or a refusal to 
put certain religious words or decorations on the cake, or even a refusal to sell a cake that has 
been baked for the public generally but includes certain religious words or symbols on it are just 
three examples of possibilities that seem all but endless. 

Whatever the confluence of speech and free exercise principles might be in some cases, the 
Colorado Civil Rights Commission’s consideration of this case was inconsistent with the State’s 
obligation of religious neutrality . . . [W]hatever the outcome of some future controversy 
involving facts similar to these, the Commission’s actions here violated the Free Exercise 
Clause; and its order must be set aside. 

I 
A 
Masterpiece Cakeshop, Ltd., is a bakery in Lakewood, Colorado, a suburb of Denver. The 

shop offers a variety of baked goods, ranging from everyday cookies and brownies to elaborate 
custom-designed cakes for birthday parties, weddings, and other events. 
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Jack Phillips is an expert baker who has owned and operated the shop for 24 years. Phillips is 
a devout Christian. He has explained that his “main goal in life is to be obedient to” Jesus Christ 
and Christ’s “teachings in all aspects of his life.” And he seeks to “honor God through his work 
at Masterpiece Cakeshop.” One of Phillips’ religious beliefs is that “God’s intention for marriage 
from the beginning of history is that it is and should be the union of one man and one woman.” 
To Phillips, creating a wedding cake for a same-sex wedding would be equivalent to 
participating in a celebration that is contrary to his own most deeply held beliefs.  

Phillips met Charlie Craig and Dave Mullins when they entered his shop in the summer of 
2012. Craig and Mullins were planning to marry. At that time, Colorado did not recognize same-
sex marriages, so the couple planned to wed legally in Massachusetts and afterwards to host a 
reception for their family and friends in Denver. To prepare for their celebration, Craig and 
Mullins visited the shop and told Phillips that they were interested in ordering a cake for “our 
wedding.” They did not mention the design of the cake they envisioned.  

Phillips informed the couple that he does not “create” wedding cakes for same-sex weddings. 
He explained, “I’ll make your birthday cakes, shower cakes, sell you cookies and brownies, I just 
don’t make cakes for same sex weddings.” The couple left the shop without further discussion.  

The following day, Craig’s mother, who had accompanied the couple to the cakeshop and 
been present for their interaction with Phillips, telephoned to ask Phillips why he had declined to 
serve her son. Phillips explained that he does not create wedding cakes for same-sex weddings 
because of his religious opposition to same-sex marriage, and also because Colorado (at that 
time) did not recognize same-sex marriages. He later explained his belief that “to create a 
wedding cake for an event that celebrates something that directly goes against the teachings of 
the Bible, would have been a personal endorsement and participation in the ceremony and 
relationship that they were entering into.” 

B  
[The Court discusses Colorado’s history of prohibiting discrimination in places of public 

discrimination, which began in 1885.] Today, the Colorado Anti-Discrimination Act (CADA) 
carries forward the state’s tradition of prohibiting discrimination in places of public 
accommodation. Amended in 2007 and 2008 to prohibit discrimination on the basis of sexual 
orientation as well as other protected characteristics, CADA in relevant part provides as follows:  

“It is a discriminatory practice and unlawful for a person, directly or indirectly, to refuse, 
withhold from, or deny to an individual or a group, because of disability, race, creed, color, 
sex, sexual orientation, marital status, national origin, or ancestry, the full and equal 
enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of a 
place of public accommodation.” 
The Act defines “public accommodation” broadly to include any “place of business engaged 

in any sales to the public and any place offering services . . . to the public,” but excludes “a 
church, synagogue, mosque, or other place that is principally used for religious purposes.” . . .  

C 
Craig and Mullins filed a discrimination complaint against Masterpiece Cakeshop and 

Phillips . . . The Civil Rights Division opened an investigation [and] found probable cause that 
Phillips violated CADA and referred the case to the Civil Rights Commission.  

Religion and the Constitution (4th ed.) / 2021-22 Supplement / Pg. 004



3 

The Commission . . . sent the case to a State ALJ. Finding no dispute as to material facts, the 
ALJ entertained cross-motions for summary judgment and ruled in the couple’s favor . . . The 
Commission affirmed the ALJ’s decision in full. The Commission ordered Phillips to [cease 
discriminating against same-sex couples, change company policies as necessary, conduct 
comprehensive staff training, and prepare quarterly compliance reports]. 

Phillips appealed to the Colorado Court of Appeals, which affirmed the Commission’s legal 
determinations and remedial order . . . The Colorado Supreme Court declined to hear the case. 
Phillips sought review here, and this Court granted certiorari. 

II 
A 
Our society has come to the recognition that gay persons and gay couples cannot be treated 

as social outcasts or as inferior in dignity and worth . . . At the same time, the religious and 
philosophical objections to gay marriage are protected views and in some instances protected 
forms of expression . . . Nevertheless, while those religious and philosophical objections are 
protected, it is a general rule that such objections do not allow business owners and other actors 
in the economy and in society to deny protected equal access to goods and services under a 
neutral and generally applicable public accommodations law. See Newman v. Piggy Park 
Enterprises, Inc. 

When it comes to weddings, it can be assumed that a member of the clergy who objects to 
gay marriage on moral and religious grounds could not be compelled to perform the ceremony 
without denial of his or her right to the free exercise of religion. This refusal would be well 
understood in our constitutional order as an exercise of religion, an exercise that gay persons 
could recognize and accept without serious diminishment to their own dignity and worth. Yet if 
that exception were not confined, then a long list of persons who provide goods and services for 
marriages and weddings might refuse to do so for gay persons, thus resulting in a community-
wide stigma inconsistent with the history and dynamics of civil rights laws that ensure equal 
access to goods, services, and public accommodations. 

It is unexceptional that Colorado law can protect gay persons, just as it can protect other 
classes of individuals, in acquiring whatever products and services they choose on the same 
terms and conditions as are offered to other members of the public. And there are no doubt 
innumerable goods and services that no one could argue implicate the First Amendment. 
Petitioners conceded, moreover, that if a baker refused to sell any goods or any cakes for gay 
weddings, that would be a different matter and the State would have a strong case under this 
Court’s precedents that this would be a denial of goods and services that went beyond any 
protected rights of a baker who offers goods and services to the general public and is subject to a 
neutrally applied and generally applicable public accommodations law. Phillips claims, however, 
that a narrower issue is presented. He argues that he had to use his artistic skills to make an 
expressive statement, a wedding endorsement in his own voice and of his own creation. As 
Phillips would see the case, this contention has a significant First Amendment speech component 
and implicates his deep and sincere religious beliefs . . .  

Phillips’ dilemma was particularly understandable given the background of legal principles 
and administration of the law in Colorado at that time. His decision and his actions leading to the 
refusal of service all occurred in the year 2012. At that point, Colorado did not recognize the 
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validity of gay marriages performed in its own State . . .  
[After summarizing some arguments on both sides, the Court goes on to note that “any 

decision in favor of the baker would have to be sufficiently constrained, lest all purveyors of 
goods and services who object to gay marriages for moral and religious reasons in effect be 
allowed to put up signs saying ‘no goods or services will be sold if they will be used for gay 
marriages,’ something that would impose a serious stigma on gay persons.”]  But, nonetheless, 
Phillips was entitled to the neutral and respectful consideration of his claims in all the 
circumstances of the case.  

B  
The neutral and respectful consideration to which Phillips was entitled was compromised 

here, however. The Civil Rights Commission’s treatment of his case has some elements of a 
clear and impermissible hostility toward the sincere religious beliefs that motivated his objection.  

That hostility surfaced at the Commission’s formal, public hearings, as shown by the record. 
On May 30, 2014, the seven-member Commission convened publicly to consider Phillips’ case. 
At several points during its meeting, commissioners endorsed the view that religious beliefs 
cannot legitimately be carried into the public sphere or commercial domain, implying that 
religious beliefs and persons are less than fully welcome in Colorado’s business community. One 
commissioner suggested that Phillips can believe “what he wants to believe,” but cannot act on 
his religious beliefs “if he decides to do business in the state.” A few moments later, the 
commissioner restated the same position: “[I]f a businessman wants to do business in the state 
and he’s got an issue with the— the law’s impacting his personal belief system, he needs to look 
at being able to compromise.” Standing alone, these statements are susceptible of different 
interpretations. On the one hand, they might mean simply that a business cannot refuse to 
provide services based on sexual orientation, regardless of the proprietor’s personal views. On 
the other hand, they might be seen as inappropriate and dismissive comments showing lack of 
due consideration for Phillips’ free exercise rights and the dilemma he faced. In view of the 
comments that followed, the latter seems the more likely. 

On July 25, 2014, the Commission met again. This meeting, too, was conducted in public and 
on the record. On this occasion another commissioner made specific reference to the previous 
meeting’s discussion but said far more to disparage Phillips’ beliefs. The commissioner stated:  

“I would also like to reiterate what we said in the hearing or the last meeting. Freedom of 
religion and religion has been used to justify all kinds of discrimination throughout 
history, whether it be slavery, whether it be the holocaust, whether it be—I mean, we—
we can list hundreds of situations where freedom of religion has been used to justify 
discrimination. And to me it is one of the most despicable pieces of rhetoric that people 
can use to—to use their religion to hurt others.” 
To describe a man’s faith as “one of the most despicable pieces of rhetoric that people can 

use” is to disparage his religion in at least two distinct ways: by describing it as despicable, and 
also by characterizing it as merely rhetorical—something insubstantial and even insincere. The 
commissioner even went so far as to compare Phillips’ invocation of his sincerely held religious 
beliefs to defenses of slavery and the Holocaust. This sentiment is inappropriate for a 
Commission charged with the solemn responsibility of fair and neutral enforcement of 
Colorado’s antidiscrimination law—a law that protects discrimination on the basis of religion as 
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well as sexual orientation. The record shows no objection to these comments from other 
commissioners. And the later state-court ruling reviewing the Commission’s decision did not 
mention those comments, much less express concern with their content. Nor were the comments 
by the commissioners disavowed in the briefs filed in this Court. For these reasons, the Court 
cannot avoid the conclusion that these statements cast doubt on the fairness and impartiality of 
the Commission’s adjudication of Phillips’ case. Members of the Court have disagreed on the 
question whether statements made by lawmakers may properly be taken into account in 
determining whether a law intentionally discriminates on the basis of religion. See Church of 
Lukumi Babalu Aye, Inc. v. Hialeah (different opinions). In this case, however, the remarks were 
made in a very different context—by an adjudicatory body deciding a particular case.  

Another indication of hostility is the difference in treatment between Phillips’ case and the 
cases of other bakers who objected to a requested cake on the basis of conscience and prevailed 
before the Commission.  

. . . [O]n at least three other occasions [the Jack cases] the Civil Rights Division considered 
the refusal of bakers to create cakes with images that conveyed disapproval of same-sex 
marriage, along with religious text. Each time, the Division found that the baker acted lawfully in 
refusing service. It made these determinations because, in the words of the Division, the 
requested cake included “wording and images [the baker] deemed derogatory,” Jack v. Gateaux, 
Ltd.; featured “language and images [the baker] deemed hateful,” Jack v. Le Bakery Sensual, 
Inc.; or displayed a message the baker “deemed as discriminatory, Jack v. Azucar Bakery. The 
treatment of the conscience-based objections at issue in these three cases contrasts with the 
Commission’s treatment of Phillips’ objection. The Commission ruled against Phillips in part on 
the theory that any message the requested wedding cake would carry would be attributed to the 
customer, not to the baker. Yet the Division did not address this point in any of the other cases 
with respect to the cakes depicting anti-gay marriage symbolism. Additionally, the Division 
found no violation of CADA in the other cases in part because each bakery was willing to sell 
other products, including those depicting Christian themes, to the prospective customers. But the 
Commission dismissed Phillips’ willingness to sell “birthday cakes, shower cakes, [and] cookies 
and brownies” to gay and lesbian customers as irrelevant. The treatment of the other cases and 
Phillips’ case could reasonably be interpreted as being inconsistent as to the question of whether 
speech is involved, quite apart from whether the cases should ultimately be distinguished. In 
short, the Commission’s consideration of Phillips’ religious objection did not accord with its 
treatment of these other objections.  

Before the Colorado Court of Appeals, Phillips protested that this disparity in treatment 
reflected hostility on the part of the Commission toward his beliefs. He argued that the 
Commission had treated the other bakers’ conscience-based objections as legitimate, but treated 
his as illegitimate—thus sitting in judgment of his religious beliefs themselves. The Court of 
Appeals addressed the disparity only in passing and relegated its complete analysis of the issue 
to a footnote. There, the court stated that “[t]his case is distinguishable from the Colorado Civil 
Rights Division’s recent findings that [the other bakeries] in Denver did not discriminate against 
a Christian patron on the basis of his creed” when they refused to create the requested cakes.” In 
those cases, the court continued, there was no impermissible discrimination because “the 
Division found that the bakeries . . . refuse[d] the patron’s request . . . because of the offensive 
nature of the requested message.”  

A principled rationale for the difference in treatment of these two instances cannot be based 
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on the government’s own assessment of offensiveness. Just as “no official, high or petty, can 
prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion,” 
West Virginia Bd. of Ed. v. Barnette, it is not, as the Court has repeatedly held, the role of the 
State or its officials to prescribe what shall be offensive . . . 

C  
. . . In Church of Lukumi Babalu Aye, supra, the Court made clear that the government, if it is 

to respect the Constitution’s guarantee of free exercise, cannot impose regulations that are hostile 
to the religious beliefs of affected citizens and cannot act in a manner that passes judgment upon 
or presupposes the illegitimacy of religious beliefs and practices . . .  

While the issues here are difficult to resolve, it must be concluded that the State’s interest 
could have been weighed against Phillips’ sincere religious objections in a way consistent with 
the requisite religious neutrality that must be strictly observed. The official expressions of 
hostility to religion in some of the commissioners’ comments—comments that were not 
disavowed at the Commission or by the State at any point in the proceedings that led to 
affirmance of the order—were inconsistent with what the Free Exercise Clause requires. The 
Commission’s disparate consideration of Phillips’ case compared to the cases of the other bakers 
suggests the same. For these reasons, the order must be set aside. 

III 
. . . In this case the adjudication concerned a context that may well be different going forward 

in the respects noted above. However later cases raising these or similar concerns are resolved in 
the future, for these reasons the rulings of the Commission and of the state court that enforced 
the Commission’s order must be invalidated.  

The outcome of cases like this in other circumstances must await further elaboration in the 
courts, all in the context of recognizing that these disputes must be resolved with tolerance, 
without undue disrespect to sincere religious beliefs, and without subjecting gay persons to 
indignities when they seek goods and services in an open market.  

The judgment of the Colorado Court of Appeals is reversed. It is so ordered.  
JUSTICE KAGAN, with whom JUSTICE BREYER joins, concurring.  
. . . I join the Court’s opinion in full because I believe the Colorado Civil Rights Commission 

did not satisfy [the obligation of religious neutrality]. I write separately to elaborate on one of the 
bases for the Court’s holding. 

The Court partly relies on the “disparate consideration of Phillips’ case compared to the cases 
of [three] other bakers” who “objected to a requested cake on the basis of conscience.” In the 
latter cases, a customer named William Jack sought “cakes with images that conveyed 
disapproval of same-sex marriage, along with religious text”; the bakers whom he approached 
refused to make them. Those bakers prevailed before the Colorado Civil Rights Division and 
Commission, while Phillips—who objected for religious reasons to baking a wedding cake for a 
same-sex couple—did not. The Court finds that the legal reasoning of the state agencies differed 
in significant ways as between the Jack cases and the Phillips case. And the Court takes especial 
note of the suggestion made by the Colorado Court of Appeals, in comparing those cases, that 
the state agencies found the message Jack requested “offensive [in] nature.” As the Court states, 
a “principled rationale for the difference in treatment” cannot be “based on the government’s 
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own assessment of offensiveness.”  
What makes the state agencies’ consideration yet more disquieting is that a proper basis for 

distinguishing the cases was available—in fact, was obvious. The Colorado Anti-Discrimination 
Act (CADA) makes it unlawful for a place of public accommodation to deny “the full and equal 
enjoyment” of goods and services to individuals based on certain characteristics, including 
sexual orientation and creed. The three bakers in the Jack cases did not violate that law. Jack 
requested them to make a cake (one denigrating gay people and same-sex marriage) that they 
would not have made for any customer. In refusing that request, the bakers did not single out 
Jack because of his religion, but instead treated him in the same way they would have treated 
anyone else—just as CADA requires. By contrast, the same-sex couple in this case requested a 
wedding cake that Phillips would have made for an opposite-sex couple. In refusing that request, 
Phillips contravened CADA’s demand that customers receive “the full and equal enjoyment” of 
public accommodations irrespective of their sexual orientation. The different outcomes in the 
Jack cases and the Phillips case could thus have been justified by a plain reading and neutral 
application of Colorado law—untainted by any bias against a religious belief. * 

I read the Court’s opinion as fully consistent with that view. The Court limits its analysis to 
the reasoning of the state agencies (and Court of Appeals)—”quite apart from whether the 
[Phillips and Jack] cases should ultimately be distinguished.” And the Court itself recognizes the 
principle that would properly account for a difference in result between those cases. Colorado 
law, the Court says, “can protect gay persons, just as it can protect other classes of individuals, in 
acquiring whatever products and services they choose on the same terms and conditions as are 
offered to other members of the public.” For that reason, Colorado can treat a baker who 
discriminates based on sexual orientation differently from a baker who does not discriminate on 
that or any other prohibited ground. But only, as the Court rightly says, if the State’s decisions 
are not infected by religious hostility or bias. I accordingly concur. 

JUSTICE GORSUCH, with whom JUSTICE ALITO joins, concurring.  
                                                           

* JUSTICE GORSUCH disagrees. In his view, the Jack cases and the Phillips case must be treated the same because 
the bakers in all those cases “would not sell the requested cakes to anyone.” That description perfectly fits the Jack 
cases—and explains why the bakers there did not engage in unlawful discrimination. But it is a surprising 
characterization of the Phillips case, given that Phillips routinely sells wedding cakes to opposite-sex couples. 
JUSTICE GORSUCH can make the claim only because he does not think a “wedding cake” is the relevant product. As 
JUSTICE GORSUCH sees it, the product that Phillips refused to sell here—and would refuse to sell to anyone—was a 
“cake celebrating same-sex marriage.” But that is wrong. The cake requested was not a special “cake celebrating 
same-sex marriage.” It was simply a wedding cake—one that (like other standard wedding cakes) is suitable for use 
at same-sex and opposite-sex weddings alike. And contrary to JUSTICE GORSUCH’s view, a wedding cake does not 
become something different whenever a vendor like Phillips invests its sale to particular customers with “religious 
significance.”  As this Court has long held, and reaffirms today, a vendor cannot escape a public accommodations 
law because his religion disapproves selling a product to a group of customers, whether defined by sexual 
orientation, race, sex, or other protected trait. See Newman v. Piggie Park Enterprises, Inc. (1968) (holding that a 
barbeque vendor must serve black customers even if he perceives such service as vindicating racial equality, in 
violation of his religious beliefs). A vendor can choose the products he sells, but not the customers he serves—no 
matter the reason. Phillips sells wedding cakes. As to that product, he unlawfully discriminates: He sells it to 
opposite-sex but not to same-sex couples. And on that basis—which has nothing to do with Phillips’ religious 
beliefs—Colorado could have distinguished Phillips from the bakers in the Jack cases, who did not engage in any 
prohibited discrimination.  
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. . . As the Court explains, the Colorado Civil Rights Commission failed to act neutrally 
toward Jack Phillips’s religious faith . . . [so] I am pleased to join its opinion in full. The only 
wrinkle is this. In the face of so much evidence suggesting hostility toward Mr. Phillips’s 
sincerely held religious beliefs, two of our colleagues [Justice Kagan and Justice Ginsburg] have 
written separately to suggest that the Commission acted neutrally toward his faith when it treated 
him differently from the other bakers—or that it could have easily done so consistent with the 
First Amendment. But, respectfully, I do not see how we might rescue the Commission from its 
error.  

A full view of the facts helps point the way to the problem. Start with William Jack’s case. 
He approached three bakers and asked them to prepare cakes with messages disapproving same-
sex marriage on religious grounds. All three bakers refused Mr. Jack’s request, stating that they 
found his request offensive to their secular convictions . . . But the Division declined to find a 
violation, reasoning that the bakers didn’t deny Mr. Jack service because of his religious faith but 
because the cakes he sought were offensive to their own moral convictions. As proof, the 
Division pointed to the fact that the bakers said they treated Mr. Jack as they would have anyone 
who requested a cake with similar messages, regardless of their religion. The Division pointed, 
as well, to the fact that the bakers said they were happy to provide religious persons with other 
cakes expressing other ideas . . . Next, take the undisputed facts of Mr. Phillips’s case. Charlie 
Craig and Dave Mullins approached Mr. Phillips about creating a cake to celebrate their 
wedding. Mr. Phillips explained that he could not prepare a cake celebrating a same-sex wedding 
consistent with his religious faith. But Mr. Phillips offered to make other baked goods for the 
couple, including cakes celebrating other occasions. Later, Mr. Phillips testified without 
contradiction that he would have refused to create a cake celebrating a same-sex marriage for 
any customer, regardless of his or her sexual orientation. And the record reveals that Mr. Phillips 
apparently refused just such a request from Mr. Craig’s mother . . . Nonetheless, the Commission 
held that Mr. Phillips’s conduct violated the Colorado public accommodations law.  

The facts show that the two cases share all legally salient features. In both cases, the effect on 
the customer was the same: bakers refused service to persons who bore a statutorily protected 
trait (religious faith or sexual orientation). But in both cases the bakers refused service intending 
only to honor a personal conviction. To be sure, the bakers knew their conduct promised the 
effect of leaving a customer in a protected class unserved. But there’s no indication the bakers 
actually intended to refuse service because of a customer’s protected characteristic. We know 
this because all of the bakers explained without contradiction that they would not sell the 
requested cakes to anyone, while they would sell other cakes to members of the protected class 
(as well as to anyone else). So, for example, the bakers in the first case would have refused to 
sell a cake denigrating same-sex marriage to an atheist customer, just as the baker in the second 
case would have refused to sell a cake celebrating same-sex marriage to a heterosexual customer. 
And the bakers in the first case were generally happy to sell to persons of faith, just as the baker 
in the second case was generally happy to sell to gay persons. In both cases, it was the kind of 
cake, not the kind of customer, that mattered to the bakers. The distinction between intended and 
knowingly accepted effects is familiar in life and law . . . The problem here is that the 
Commission failed to act neutrally by applying a consistent legal rule. In Mr. Jack’s case, the 
Commission chose to distinguish carefully between intended and knowingly accepted effects. 
Even though the bakers knowingly denied service to someone in a protected class, the 
Commission found no violation because the bakers only intended to distance themselves from 
“the offensive nature of the requested message.” Yet, in Mr. Phillips’s case, the Commission 
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dismissed this very same argument as resting on a “distinction without a difference.” It 
concluded instead that an “intent to disfavor” a protected class of persons should be “readily . . . 
presumed” from the knowing failure to serve someone who belongs to that class . . .  

The Commission cannot have it both ways. The Commission cannot slide up and down the 
mens rea scale, picking a mental state standard to suit its tastes depending on its sympathies. 
Either actual proof of intent to discriminate on the basis of membership in a protected class is 
required (as the Commission held in Mr. Jack’s case), or it is sufficient to “presume” such intent 
from the knowing failure to serve someone in a protected class (as the Commission held in Mr. 
Phillips’s case). Perhaps the Commission could have chosen either course as an initial matter. 
But the one thing it can’t do is apply a more generous legal test to secular objections than 
religious ones. That is anything but the neutral treatment of religion.  

The real explanation for the Commission’s discrimination soon comes clear, too—and it does 
anything but help its cause . . . [A]s the Court explains, it appears the Commission wished to 
condemn Mr. Phillips for expressing just the kind of “irrational” or “offensive . . . message” that 
the bakers in the [Jack cases] refused to endorse. Many may agree with the Commission and 
consider Mr. Phillips’s religious beliefs irrational or offensive. Some may believe he 
misinterprets the teachings of his faith. And, to be sure, this Court has held same-sex marriage a 
matter of constitutional right and various States have enacted laws that preclude discrimination 
on the basis of sexual orientation. But it is also true that no bureaucratic judgment condemning a 
sincerely held religious belief as “irrational” or “offensive” will ever survive strict scrutiny under 
the First Amendment. In this country, the place of secular officials isn’t to sit in judgment of 
religious beliefs, but only to protect their free exercise. Just as it is the “proudest boast of our free 
speech jurisprudence” that we protect speech that we hate, it must be the proudest boast of our 
free exercise jurisprudence that we protect religious beliefs that we find offensive. Popular 
religious views are easy enough to defend. It is in protecting unpopular religious beliefs that we 
prove this country’s commitment to serving as a refuge for religious freedom.  

Nor can any amount of after-the-fact maneuvering by our colleagues save the Commission. It 
is no answer, for example, to observe [as Justice Ginsburg’s dissent does] that Mr. Jack 
requested a cake with text on it while Mr. Craig and Mr. Mullins sought a cake celebrating their 
wedding without discussing its decoration, and then suggest this distinction makes all the 
difference. It is no answer either simply to slide up a level of generality [as Justice Kagan’s 
concurrence does] to re-describe Mr. Phillips’s case as involving only a wedding cake like any 
other, so the fact that Mr. Phillips would make one for some means he must make them for all. 
These arguments, too, fail to afford Mr. Phillips’s faith neutral respect. 

Take the first suggestion first. To suggest that cakes with words convey a message but cakes 
without words do not—all in order to excuse the bakers in Mr. Jack’s case while penalizing Mr. 
Phillips—is irrational. Not even the Commission or court of appeals purported to rely on that 
distinction. Imagine Mr. Jack asked only for a cake with a symbolic expression against same-sex 
marriage rather than a cake bearing words conveying the same idea. Surely the Commission 
would have approved the bakers’ intentional wish to avoid participating in that message too. Nor 
can anyone reasonably doubt that a wedding cake without words conveys a message. Words or 
not and whatever the exact design, it celebrates a wedding, and if the wedding cake is made for a 
same-sex couple it celebrates a same-sex wedding. Like “an emblem or flag,” a cake for a same-
sex wedding is a symbol that serves as “a short cut from mind to mind,” signifying approval of a 
specific “system, idea, [or] institution.” West Virginia Bd. of Ed. v. Barnette. It is precisely that 
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approval that Mr. Phillips intended to withhold in keeping with his religious faith. The 
Commission denied Mr. Phillips that choice, even as it afforded the bakers in Mr. Jack’s case the 
choice to refuse to advance a message they deemed offensive to their secular commitments. That 
is not neutral . . .  

The second suggestion fares no better. Suggesting that this case is only about “wedding 
cakes”—and not a wedding cake celebrating a same-sex wedding—actually points up the 
problem. At its most general level, the cake at issue in Mr. Phillips’s case was just a mixture of 
flour and eggs; at its most specific level, it was a cake celebrating the same-sex wedding of Mr. 
Craig and Mr. Mullins. We are told here, however, to apply a sort of Goldilocks rule: describing 
the cake by its ingredients is too general; understanding it as celebrating a same-sex wedding is 
too specific; but regarding it as a generic wedding cake is just right. The problem is, the 
Commission didn’t play with the level of generality in Mr. Jack’s case in this way. It didn’t 
declare, for example, that because the cakes Mr. Jack requested were just cakes about weddings 
generally, and all such cakes were the same, the bakers had to produce them. Instead, the 
Commission accepted the bakers’ view that the specific cakes Mr. Jack requested conveyed a 
message offensive to their convictions and allowed them to refuse service. Having done that 
there, it must do the same here.  

JUSTICE THOMAS, with whom JUSTICE GORSUCH joins, concurring in part and concurring in 
the judgment. 

[Justice Thomas concludes that, separate and apart from any Free Exercise issue, Phillips’ 
conduct is protected by the Free Speech Clause: it is expressive, so any law penalizing it must 
satisfy strict scrutiny, and any idea that Colorado has a compelling interest in regulating Philips’ 
speech because some find it offensive or hurtful is inconsistent with the Court’s Free Speech 
precedents.] 

JUSTICE GINSBURG, with whom JUSTICE SOTOMAYOR joins, dissenting. 
There is much in the Court’s opinion with which I agree . . . I strongly disagree, however, 

with the Court’s conclusion that Craig and Mullins should lose this case. . .  
I 
[Justice Ginsburg discusses the details of the Jack cases, where William Jack visited three 

Colorado bakeries and requested cakes with images and messages taken from Christian1 
scripture that condemn sin generally and homosexuality in particular.] 

In contrast to Jack, Craig and Mullins simply requested a wedding cake: They mentioned no 
message or anything else distinguishing the cake they wanted to buy from any other wedding 
                                                           

1 [Relocated footnote:] As JUSTICE THOMAS observes, the Court does not hold that wedding cakes are speech or 
expression entitled to First Amendment protection. Nor could it, consistent with our First Amendment precedents. 
JUSTICE THOMAS acknowledges that for conduct to constitute protected expression, the conduct must be reasonably 
understood by an observer to be communicative. The record in this case is replete with Jack Phillips’ own views on 
the messages he believes his cakes convey. But Phillips submitted no evidence showing that an objective observer 
understands a wedding cake to convey a message, much less that the observer understands the message to be the 
baker’s, rather than the marrying couple’s . . . And Phillips points to no case in which this Court has suggested the 
provision of a baked good might be expressive conduct. 
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cake Phillips would have sold. One bakery told Jack it would make cakes in the shape of Bibles, 
but would not decorate them with the requested messages; the owner told Jack her bakery “does 
not discriminate” and “accept[s] all humans.” The second bakery owner told Jack he “had done 
open Bibles and books many times and that they look amazing,” but declined to make the 
specific cakes Jack described because the baker regarded the messages as “hateful.” The third 
bakery, according to Jack, said it would bake the cakes, but would not include the requested 
message . . .  

The Court concludes that “the Commission’s consideration of Phillips’ religious objection 
did not accord with its treatment of [the other bakers’] objections.” But the cases the Court aligns 
are hardly comparable. The bakers would have refused to make a cake with Jack’s requested 
message for any customer, regardless of his or her religion. And the bakers visited by Jack would 
have sold him any baked goods they would have sold anyone else. The bakeries’ refusal to make 
Jack cakes of a kind they would not make for any customer scarcely resembles Phillips’ refusal 
to serve Craig and Mullins: Phillips would not sell to Craig and Mullins, for no reason other than 
their sexual orientation, a cake of the kind he regularly sold to others. When a couple contacts a 
bakery for a wedding cake, the product they are seeking is a cake celebrating their wedding—not 
a cake celebrating heterosexual weddings or same-sex weddings—and that is the service Craig 
and Mullins were denied. Colorado, the Court does not gainsay, prohibits precisely the 
discrimination Craig and Mullins encountered. Jack, on the other hand, suffered no service 
refusal on the basis of his religion or any other protected characteristic. He was treated as any 
other customer would have been treated—no better, no worse.3   The fact that Phillips might sell 
other cakes and cookies to gay and lesbian customers was irrelevant to the issue Craig and 
Mullins’ case presented. What matters is that Phillips would not provide a good or service to a 
same-sex couple that he would provide to a heterosexual couple. . .  

II  
Statements made at the Commission’s public hearings on Phillips’ case provide no firmer 

support for the Court’s holding today. Whatever one may think of the statements in historical 
context, I see no reason why the comments of one or two Commissioners should be taken to 
overcome Phillips’ refusal to sell a wedding cake to Craig and Mullins. The proceedings 
involved several layers of independent decisionmaking, of which the Commission was but one. 
First, the Division had to find probable cause that Phillips violated CADA. Second, the ALJ 
entertained the parties’ cross-motions for summary judgment. Third, the Commission heard 

                                                           

3 JUSTICE GORSUCH argues that the situations “share all legally salient features.” But what critically 
differentiates them is the role the customer’s “statutorily protected trait,” played in the denial of service. Change 
Craig and Mullins’ sexual orientation (or sex), and Phillips would have provided the cake. Change Jack’s religion, 
and the bakers would have been no more willing to comply with his request. The bakers’ objections to Jack’s cakes 
had nothing to do with “religious opposition to same-sex weddings.” Instead, the bakers simply refused to make 
cakes bearing statements demeaning to people protected by CADA. With respect to Jack’s second cake, in 
particular, where he requested an image of two groomsmen covered by a red “X” and the lines “God loves sinners” 
and “While we were yet sinners Christ died for us,” the bakers gave not the slightest indication that religious words, 
rather than the demeaning image, prompted the objection. Phillips did, therefore, discriminate because of sexual 
orientation; the other bakers did not discriminate because of religious belief; and the Commission properly found 
discrimination in one case but not the other. 
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Phillips’ appeal. Fourth, after the Commission’s ruling, the Colorado Court of Appeals 
considered the case de novo. What prejudice infected the determinations of the adjudicators in 
the case before and after the Commission? The Court does not say. Phillips’ case is thus far 
removed from the only precedent upon which the Court relies, Church of Lukumi Babalu Aye, 
Inc. v. Hialeah, where the government action that violated a principle of religious neutrality 
implicated a sole decision-making body, the city council. 

_______ 
NOTES AND QUESTIONS 

1. The Commissioners’ Statements. The Supreme Court points to two things tending to 
show a lack of religious neutrality in the Colorado proceedings. The first is the Commissioners’ 
statements at the public hearings. One commissioner, for example, said that “Philips can believe 
‘what he wants to believe’ but cannot act on his religious beliefs ‘if he decides to do business in 
the state.’” What’s wrong with that? Isn’t that what Justice Scalia said in Employment Division v. 
Smith? Another commissioner said that “religion has been used to justify all kinds of 
discrimination through history,” including slavery and the Holocaust. Is that the same as saying 
that things like slavery were often justified in religious terms? Wouldn’t that latter statement be, 
in fact, true? 

Probably the most questionable remark came from that same commissioner—her statement 
that “freedom of religion . . . is one of the most despicable pieces of rhetoric that people can use 
to—to use their religion to hurt others.” Can you put your finger on exactly why this seems 
problematic to the Court? Is it the word “despicable”? “Rhetoric”? Or is it the claim that people 
are using their religion to hurt others? On one hand, it’s obviously true that people can be hurt 
when others act according to their religious beliefs. But isn’t the word “use” still problematic? 
Say an Orthodox Jew declines your request to go to the movies on Friday night. And say you 
respond, “You are using your religion to get out of going to the movies with me.” Your response 
implies that she does not really believe what she says, doesn’t it? Are the comments in 
Masterpiece Cakeshop different? At the same time, what about the fact that this remark was 
made by only one of the seven commissioners?  

2. The Jack Cases. The second thing tending to show a lack of religious neutrality, the Court 
says, lies in how the Colorado adjudicators handled the Jack cases. Justice Gorsuch thinks that 
this evidence alone should be enough to make out a constitutional claim. In fact, he thinks there 
is no constitutional way that Colorado could ever hold Jack Phillips liable without holding the 
bakeries in the Jack cases liable as well (which they probably won’t ever do). Justice Kagan 
disagrees. Who has the better of the argument? 

You should understand why this debate matters. It is easy to imagine a future case where 
adjudicators avoid the kinds of comments discussed in Note 1 and the only evidence of 
discrimination is the allegedly disparate treatment discussed here in Note 2.  

3. The Meaning of Neutrality. In what sense is the Colorado law neutral and generally 
applicable? The general rule is that artisans can decline to use their skills to communicate 
messages with which they disagree. Dancers can refuse to perform at the Trump inaugural; 
songwriters can refuse permission for political events to use their music; a Jewish architect can 
refuse to build a mosque or a cathedral. Most of these cases do not run afoul of the law, however, 
because they do not involve a “protected category.” (Except for the architect. How would that 
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case come out?) But is it “neutral and generally applicable” for the government to select certain 
subject matters which are known to be religiously contentious, and impose punishments for 
actions with respect to those? For example, would it be neutral and generally applicable for a 
Hindu-majority nation to pass a law protecting cattle, but not pigs or chickens? Why is it that 
bakers can refuse to produce custom-made cakes for anti-same-sex-marriage meetings, but not 
the opposite?  

In R.A.V. v. St. Paul, 505 U.S. 377 (1992), the Court struck down a hate speech ordinance 
that covered fighting words directed against some groups and not others. “One could hold up a 
sign saying, for example, that all “anti-Catholic bigots” are misbegotten; but not that all “papists” 
are, for that would insult and provoke violence “on the basis of religion. St. Paul has no such 
authority to license one side of a debate to fight freestyle, while requiring the other to follow 
Marquis of Queensbury rules.” But if the city’s choice to protect some categories and not others 
is viewpoint discriminatory for purposes of free speech law, why is Colorado’s choice of some 
categories and not others neutral and generally applicable for purposes of free exercise law? If 
St. Paul cannot license one side of a debate “to fight freestyle,” why can Colorado license only 
one side of the debate to force the other to bake its cakes? 

Finally, in thinking about these issues, remember the material on Elane Photography, which 
is a similar case in terms of the facts and issues it presents, and which is on p. 190 of the 
casebook. 

4. What Happens Next? How much of a victory was this for wedding vendors who 
conscientiously object on religious grounds to having a role in a gay wedding? Justice Kennedy 
announced his retirement from the Supreme Court less than a month after his opinion in 
Masterpiece Cakeshop was released. How would you expect cases in the future to be analyzed? 
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Insert after Lukumi and the Free Exercise Clause materials (after p. 164). These 
materials would work well immediately after Masterpiece Cakeshop v. Colorado Civil 
Rights Commission [also in supplement]: 
 

TELESCOPE MEDIA GROUP v. LUCERO, 
936 F.3d 740 (8th Cir. 2019) 
Before SHEPHERD, KELLY, and STRAS, Circuit Judges. 
STRAS, Circuit Judge. 
Carl and Angel Larsen wish to make wedding videos. Can Minnesota require them to 

produce videos of same-sex weddings, even if the message would conflict with their own 
beliefs? The district court concluded that it could and dismissed the Larsens’ constitutional 
challenge to Minnesota’s antidiscrimination law. Because the First Amendment allows the 
Larsens to choose when to speak and what to say, we reverse the dismissal of two of their 
claims and remand with instructions to consider whether they are entitled to a preliminary 
injunction. 

I. 
The Larsens, who own and operate Telescope Media Group, use their “unique skill[s] 

to identify and tell compelling stories through video,” including commercials, short films, 
and live-event productions. They exercise creative control over the videos they produce 
and make “editorial judgments” about “what events to take on, what video content to use, 
what audio content to use, what text to use ..., the order in which to present content, [and] 
whether to use voiceovers.” 

The Larsens “gladly work with all people—regardless of their race, sexual orientation, 
sex, religious beliefs, or any other classification.” But because they “are Christians who 
believe that God has called them to use their talents and their company to ... honor God,” 
the Larsens decline any requests for their services that conflict with their religious beliefs. 
This includes any that, in their view, “contradict biblical truth; promote sexual immorality; 
support the destruction of unborn children; promote racism or racial division; incite 
violence; degrade women; or promote any conception of marriage other than as a lifelong 
institution between one man and one woman.” 

The Larsens now wish to make films that promote their view of marriage as a 
“sacrificial covenant between one man and one woman.” To do so, they want to begin 
producing wedding videos, but only of opposite-sex weddings. According to the Larsens, 
these videos will “capture the background stories of the couples’ love leading to 
commitment, the [couples’] joy[,] ... the sacredness of their sacrificial vows at the altar, 
and even the following chapters of the couples’ lives.” The Larsens believe that the videos, 
which they intend to post and share online, will allow them to reach “a broader audience 
to achieve maximum cultural impact” and “affect the cultural narrative regarding 
marriage.” 

Minnesota has a different idea. Relying on two provisions of the Minnesota Human 
Rights Act (“MHRA”), it claims that a decision to produce any wedding videos requires 
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the Larsens to make them for everyone, regardless of the Larsens’ beliefs and the message 
they wish to convey. The first provision states: 

It is an unfair discriminatory practice ... to deny any person the full 
and equal enjoyment of the goods, services, facilities, privileges, 
advantages, and accommodations of a place of public accommodation 
because of ... sexual orientation. 

The second provides: 
It is an unfair discriminatory practice for a person engaged in a trade 

or business or in the provision of a service ... to intentionally refuse to 
do business with, to refuse to contract with, or to discriminate in the 
basic terms, conditions, or performance of the contract because of a 
person’s ... sexual orientation ..., unless the alleged refusal or 
discrimination is because of a legitimate business purpose. 

 Minnesota reads these two provisions as requiring the Larsens to produce both 
opposite-sex- and same-sex-wedding videos, or none at all. According to Minnesota, the 
Larsens’ duty does not end there. If the Larsens enter the wedding-video business, their 
videos must depict same- and opposite-sex weddings in an equally “positive” light. … If 
they do not, Minnesota has made clear that the Larsens will have unlawfully discriminated 
against prospective customers “because of” their sexual orientation. 

The Larsens have sued Minnesota in federal district court seeking injunctive relief 
preventing Minnesota from enforcing the MHRA against them. Their principal theory is 
that it is unconstitutional under the Free Speech Clause of the First Amendment to require 
them to make same-sex-wedding videos. They also raise free-exercise, associational-
freedom, equal-protection, and unconstitutional-conditions claims, as well as an argument 
that the MHRA is unconstitutionally vague. … 

III. 
… 
A. 
… 
The Larsens’ videos are a form of speech that is entitled to First Amendment protection. 

The Supreme Court long ago recognized that “expression by means of motion pictures is 
included within the free speech and free press guaranty of the First and Fourteenth 
Amendments.” Joseph Burstyn v. Wilson (1952). … Indeed, “[i]t cannot be doubted that 
motion pictures are a significant medium for the communication of ideas.” [Id.] “They 
[can] affect public attitudes and behavior in a variety of ways, ranging from direct espousal 
of a political or social doctrine to the subtle shaping of thought which characterizes all 
artistic expression.” Id. 

Although the Larsens do not plan to make feature films, the videos they do wish to 
produce will convey a message designed to “affect public attitudes and behavior.” Id. 
According to their complaint, they will tell “healthy stories of sacrificial love and 
commitment between a man and a woman,” depict marriage as a divinely ordained 
covenant, and oppose the “current cultural narratives about marriage with which [the 
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Larsens] disagree.” By design, they will serve as a “medium for the communication of 
ideas” about marriage. Id.; cf. Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n 
(2018) (“[R]eligious and philosophical objections to gay marriage are protected views and 
in some instances protected forms of expression.”). And like the creators of other types of 
films, such as full-length documentaries, the Larsens will exercise substantial “editorial 
control and judgment,” Miami Herald Publ’g Co. v. Tornillo (1974), including making 
decisions about the footage and dialogue to include, the order in which to present content, 
and whether to set parts of the film to music. The videos themselves are, in a word, speech. 

… The complaint makes clear that the Larsens’ videos will not just be simple 
recordings, the product of planting a video camera at the end of the aisle and pressing 
record. Rather, they intend to shoot, assemble, and edit the videos with the goal of 
expressing their own views about the sanctity of marriage. Even if their customers have 
some say over the finished product, the complaint itself is clear that the Larsens retain 
ultimate editorial judgment and control. 

It also does not make any difference that the Larsens are expressing their views through 
a for-profit enterprise. … In fact, in holding that motion pictures are protected by the First 
Amendment, the Supreme Court explicitly rejected the idea that films do not “fall within 
the First Amendment’s aegis [simply] because” they are often produced by “large-scale 
business[es] conducted for private profit.” Joseph Burstyn. … Other commercial and 
corporate entities, including utility companies and newspapers, have received First 
Amendment protection too. … The reason, the Court has said, is that they “contribute to 
the discussion, debate, and the dissemination of information and ideas that the First 
Amendment seeks to foster” no less than individuals do. [Pac. Gas & Elec. Co. v. Pub. 
Utils. Comm’n of Cal. (1986) (plurality opinion)] 

Minnesota’s position is that it is regulating the Larsens’ conduct, not their speech. To 
be sure, producing a video requires several actions that, individually, might be mere 
conduct: positioning a camera, setting up microphones, and clicking and dragging files on 
a computer screen. But what matters for our analysis is that these activities come together 
to produce finished videos that are “medi[a] for the communication of ideas.” Joseph 
Burstyn. … 

If we were to accept Minnesota’s invitation to evaluate each of the Larsens’ acts 
individually, then wide swaths of protected speech would be subject to regulation by the 
government. The government could argue, for example, that painting is not speech because 
it involves the physical movements of a brush. Or it could claim that publishing a 
newspaper is conduct because it depends on the mechanical operation of a printing press. 
It could even declare that a parade is conduct because it involves walking. Yet there is no 
question that the government cannot compel an artist to paint, demand that the editors of a 
newspaper publish a response piece, or require the organizers of a parade to allow everyone 
to participate. [Court collects cases holding listed activities are protected.] Speech is not 
conduct just because the government says it is. 

B. 
Minnesota’s interpretation of the MHRA interferes with the Larsens’ speech in two 

overlapping ways. First, it compels the Larsens to speak favorably about same-sex 
marriage if they choose to speak favorably about opposite-sex marriage. Second, it operates 
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as a content-based regulation of their speech. 
… 
To apply the MHRA to the Larsens in the manner Minnesota threatens is at odds with 

the “cardinal constitutional command” against compelled speech. Janus v. AFSCME 
(2018). The Larsens do not want to make videos celebrating same-sex marriage, which 
they find objectionable. Instead, they wish to actively promote opposite-sex weddings 
through their videos, which at a minimum will convey a different message than the videos 
the MHRA would require them to make. Even if the Larsens’ desire to selectively speak is 
“provocative” and “stirs people to anger,” Terminiello, Minnesota cannot “coerce[ them] 
into betraying their convictions” and promoting “ideas they find objectionable,” Janus. 
Compelling speech in this manner, as the Supreme Court made clear in Janus, “is always 
demeaning.” Id. This is especially true here, because Minnesota insists that the Larsens 
must be willing to convey the same “positive” message in their videos about same-sex 
marriage as they do for opposite-sex marriage. 

Minnesota attempts to downplay this injury by pointing out that the MHRA would not 
require the Larsens to convey any specific message in their videos. Even if the Larsens 
must be willing to produce “positive” videos about same-sex marriage, Minnesota argues, 
they need not actually do so unless a customer requests a film with this point of view. 

Even aside from its implausibility—for it seems unlikely that any same-sex couple 
would request a video condemning their marriage—this argument does not get Minnesota 
far under First Amendment doctrine. The Supreme Court has recognized that the 
government still compels speech when it passes a law that has the effect of foisting a third 
party’s message on a speaker. In Hurley, for example, it held that Massachusetts could not 
use its public-accommodation law to require the sponsors of a private parade to include a 
group of gay, lesbian, and bisexual individuals who wished to march while “carrying [their] 
own banner.” The Court explained that compelling the inclusion of others impermissibly 
“declar[ed] the sponsors’ speech itself to be [a] public accommodation” in a way that 
“alter[ed] the expressive content of their parade.” Id. 

Similarly, in Tornillo, the Supreme Court addressed a Florida statute that required 
newspapers that published attacks on the “personal character or official record” of political 
candidates to publish the candidates’ responses too, free of cost. Forced inclusion, the 
Court reasoned, “fail[ed] to clear the barriers of the First Amendment” because it 
impermissibly “intru[ded] into the function of the editors.” Id. The lesson from Tornillo is 
that the First Amendment is relevant whenever the government compels speech, regardless 
of who writes the script. 

The MHRA also operates in this case as a content-based regulation of the Larsens’ 
speech, even if, as the Supreme Court has recognized, the MHRA does not, “[o]n its face, 
... aim at the suppression of speech.” Roberts v. U.S. Jaycees (1984). A content-based 
regulation “[m]andat[es] speech that a speaker would not otherwise make” or “exacts a 
penalty on the basis of the content of” speech. Riley v. Nat’l Fed’n of the Blind of N.C., 
Inc. (1988). By treating the Larsens’ choice to talk about one topic—opposite-sex 
marriages—as a trigger for compelling them to talk about a topic they would rather avoid—
same-sex marriages—the MHRA does both at once. In fact, by requiring the Larsens to 
convey “positive” messages about same-sex weddings, it even goes a step further. 
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The Supreme Court’s decision in Tornillo highlights the problems with content-based 
regulations. Even if a regulation that requires speech does not directly “prevent[ speakers] 
from saying anything [they] wish[ ],” it still exacts a penalty. In Tornillo, the penalty 
threatened to drive “editors [to] conclude that the safe course [was] to avoid controversy” 
and to simply not “publish[ ] news or commentary arguably within the reach of the ... 
statute.” Id. Here, “the safe course” for the Larsens would be to avoid the wedding-video 
business altogether. Yet this type of compelled self-censorship, a byproduct of regulating 
speech based on its content, unquestionably “dampens the vigor and limits the variety of 
public debate.”41Id. (citation omitted). 

C. 
Laws that compel speech or regulate it based on its content are subject to strict scrutiny, 

which will require Minnesota, at a minimum, to prove that the application of the MHRA 
to the Larsens is “narrowly tailored to serve [a] compelling state interest[ ].” Reed. … In 
an as-applied challenge like this one, the focus of the strict-scrutiny test is on the actual 
speech being regulated, rather than how the law might affect others who are not before the 
court.  

1. 
The State asserts an interest in ensuring “that all people in Minnesota [are] entitled to 

full and equal enjoyment of public accommodations and services.” (internal quotation 
marks and citation omitted). This interest has a substantial constitutional pedigree and, 
generally speaking, we have no doubt that it is compelling. For example, the Supreme 
Court has said that antidiscrimination laws typically “are well within the State’s ... power 
to enact when a legislature has reason to believe that a given group is the target of 
discrimination.” Hurley. Indeed, the MHRA itself withstood a constitutional challenge 
after Minnesota applied it to compel a “large and basically unselective” social club to 
accept female members. Roberts. And like the dissent, we have little doubt that Minnesota 
had powerful reasons for extending the MHRA to protect its citizens against sexual-
orientation discrimination. 

But that is not the point. Even antidiscrimination laws, as critically important as they 
are, must yield to the Constitution. And as compelling as the interest in preventing 
discriminatory conduct may be, speech is treated differently under the First Amendment. 
As the Supreme Court has explained, even if the government may prohibit “the act of 
discriminating against individuals in the provision of publicly available goods, privileges, 
and services,” it may not “declar[e] [another’s] speech itself to be [a] public 
accommodation” or grant “protected individuals ... the right to participate in [another’s] 
speech.” [Hurley]. 

Hurley is particularly instructive. When Massachusetts forced the organizers of a 
private parade to include a group that wished “to march in the parade as a way to express 
pride in their Irish heritage as openly gay, lesbian, and bisexual individuals,” the Supreme 

                                                      
4 The allegations here may well be more troubling from a First Amendment perspective than the facts of 
Tornillo. In that case, all the newspaper had to do was reproduce verbatim an opinion piece written by 
someone else. The MHRA, in contrast, would require the Larsens to use their own creative skills to speak in 
a way they find morally objectionable. 
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Court concluded that applying the State’s public-accommodation law in this way violated 
the organizers’ freedom of speech. Although antidiscrimination laws are generally 
constitutional, the Court reasoned, a “peculiar” application that required speakers “to alter 
the[ir] expressive content” was not. In short, the Court drew the line exactly where the 
Larsens ask us to here: to prevent the government from requiring their speech to serve as a 
public accommodation for others. 

Similarly, in Dale, the Supreme Court held that the Boy Scouts had the right to expel a 
gay-rights activist, despite a New Jersey antidiscrimination law that otherwise prohibited 
the action. The reason, the Court said, was that the Boy Scouts’ opposition to 
homosexuality was expressive and “the forced inclusion of [the activist] would [have] 
significantly affect[ed] its expression.” … Like Hurley, Dale makes clear that once conduct 
crosses over to speech or other expression, the government’s ability to regulate it is limited. 

As these cases demonstrate, regulating speech because it is discriminatory or offensive 
is not a compelling state interest, however hurtful the speech may be. It is a “bedrock 
principle ... that the government may not prohibit the expression of an idea simply because 
society finds the idea itself offensive or disagreeable.” Texas v. Johnson (1989). After all, 
the Westboro Baptist Church could carry highly inflammatory signs at military funerals, 
see Snyder v. Phelps (2011), the Nazis could march in areas heavily populated by Jewish 
residents, see Nat’l Socialist Party of Am. v. Village of Skokie (1977), and an activist could 
burn the American flag as a form of political protest, see Johnson. 

The cases relied upon by Minnesota and the dissent are not to the contrary. In Roberts, 
for example, the Supreme Court emphasized that an all-male social club had failed to show 
that a law requiring the admission of female members “impose[d] any serious burdens on 
the male members’ freedom of expressive association” or “impede[d] the organization’s 
ability to engage in ... protected activities or to disseminate its preferred views.” So too in 
Hishon v. King & Spalding (1984), in which the Court emphasized that a law firm “ha[d] 
not shown how its ability to [exercise its expressive and associational rights] would be 
inhibited by a requirement that it consider [a woman] for partnership on her merits. The 
unmistakable message is that antidiscrimination laws can regulate conduct, but not 
expression. 

Indeed, if Minnesota were correct, there is no reason it would have to stop with the 
Larsens. In theory, it could use the MHRA to require a Muslim tattoo artist to inscribe “My 
religion is the only true religion” on the body of a Christian if he or she would do the same 
for a fellow Muslim, or it could demand that an atheist musician perform at an evangelical 
church service. In fact, if Minnesota were to do what other jurisdictions have done and 
declare political affiliation or ideology to be a protected characteristic, then it could force 
a Democratic speechwriter to provide the same services to a Republican, or it could require 
a professional entertainer to perform at rallies for both the Republican and Democratic 
candidates for the same office…. 

KELLY, Circuit Judge, concurring in part and dissenting in part. 
The Larsens want to expand their videography business to provide wedding-video 

services, but they do not want to supply these services for same-sex weddings. Minnesota 
has enacted a general antidiscrimination statute that prohibits businesses from 
discriminating against individuals based on certain protected characteristics, including 
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sexual orientation. The Larsens filed this lawsuit to obtain an exemption that would allow 
them to deny service to same-sex couples. The court today correctly rejects many of the 
Larsens’ arguments as to why they are entitled to such an exemption. It nonetheless 
concludes that the First Amendment’s protections for free speech and free exercise of 
religion likely entitle them to relief. From this holding, I must respectfully dissent. 

No court has ever afforded “affirmative constitutional protections” to private 
discrimination. Norwood v. Harrison (1973). Indeed, caselaw has long recognized that 
generally applicable laws like Minnesota’s may limit the First Amendment rights of an 
individual in his capacity as the owner of a business serving the public. Masterpiece 
Cakeshop, Ltd. v. Colo. Civil Rights Comm’n (2018). Although religious and philosophical 
objections to same-sex marriage are protected by the First Amendment, “such objections 
do not allow business owners ... to deny protected persons equal access to goods and 
services under a neutral and generally applicable public accommodations law.” Id. That 
well-established principle should have easily disposed of this case. 

Instead, the court tries to recharacterize Minnesota’s law as a content-based regulation 
of speech, asserting that it forces the Larsens to speak and to convey a message with which 
they disagree. Neither is true. The Larsens remain free to communicate any message they 
desire—about same-sex marriage or any other topic—or no message at all. What they 
cannot do is operate a public accommodation that serves customers of one sexual 
orientation but not others. And make no mistake, that is what today’s decision affords them 
license to do. The Larsens concede that they want to operate a public accommodation that 
serves only opposite-sex couples. Minnesota’s law prohibits that conduct just as it would 
prohibit any hotel from denying its services to an individual based on race, any store from 
refusing to sell goods to a person based on religion, or any restaurant from charging higher 
prices to women than to men. That the service the Larsens want to make available to the 
public is expressive does not transform Minnesota’s law into a content-based regulation, 
nor should it empower the Larsens to discriminate against prospective customers based on 
sexual orientation.  

I 
A 
The axiom that places of public accommodation are open to everyone is deeply rooted 

in the American legal system. Since at least the sixteenth century, the common law 
recognized that innkeepers and common carriers were obligated to serve all potential 
customers. After the Civil War, states began codifying those protections through public 
accommodations statutes to protect African Americans from discrimination. The federal 
government followed suit with the Civil Rights Act of 1875 and later the Civil Rights Act 
of 1964, Title II of which contains the current requirement: “All persons shall be entitled 
to the full and equal enjoyment of the goods, services, facilities, privileges, advantages, 
and accommodations of any place of public accommodation ... without discrimination or 
segregation on the ground of race, color, religion, or national origin.”  

Public accommodations laws enforce the basic and fundamental right to be treated as 
an equal in American society. Private discrimination “sap[s] the moral fiber of the Nation,” 
110 Cong. Rec. 7379 (1964) (statement of Sen. Kennedy), and “mars the atmosphere of a 
united and classless society in which this Nation rose to greatness,” 110 Cong. Rec. 7399 
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(1964) (statement of Sen. Magnuson) (quoting President John F. Kennedy, Feb. 28, 1963). 
Title II and laws like it “send[ ] a clear message to ... places of public accommodations” 
that they may not deny historically disadvantaged groups the “equally effective and 
meaningful opportunity to benefit from all aspects of life in America.” 135 Cong. Rec. 
8506 (1989) (statement of Sen. Harkin) (discussing the Americans with Disabilities Act). 

In that vein, Minnesota enacted the Minnesota Human Rights Act (MHRA) more than 
130 years ago. The MHRA originally provided that all persons “of every race and color” 
shall be “entitled to the full and equal enjoyment of” public accommodations within the 
state. Like other states, Minnesota eventually broadened the scope of the law’s protections 
to cover a wider swath of businesses and a larger number of protected classes. The current 
law defines a place of public accommodation as “a business, accommodation, refreshment, 
entertainment, recreation, or transportation facility of any kind, whether licensed or not, 
whose goods, services, facilities, privileges, advantages or accommodations are extended, 
offered, sold, or otherwise made available to the public.” . . . . 

Minnesota’s decision to add sexual orientation to the list of protected characteristics 
was driven by substantial evidence of sexual-orientation discrimination, particularly in 
rural areas. In April 1990, Minnesota Governor Rudy Perpich appointed a task force to 
determine whether gay and lesbian Minnesotans were suffering from discrimination and to 
make policy recommendations. The task force heard forty hours of public and private 
testimony on a range of issues affecting gay and lesbian communities in various parts of 
the state. It concluded that there remains “substantial societal hostility” toward 
homosexuality, which is “damaging to gay men and lesbians and ultimately ... society as a 
whole.” Discrimination is “wide-spread,” but it is “perhaps worse” in the state’s rural areas, 
where there is greater evidence that gays and lesbians fear losing their jobs and housing on 
account of sexual orientation. The task force noted that “an underlying theme” to all of its 
public hearings and briefings “was the need to add gays and lesbians as a protected class 
under the Minnesota Human Rights Act” to combat the “considerable discrimination” 
faced by those individuals. In particular, the task force highlighted the need to include 
protections for public accommodations because “[s]everal people testified that they had 
been denied motel or hotel rooms when the inn-keepers discovered they were gay, 
remarking, ‘We don’t want your kind here.’” 

This evidence is consistent with the well-documented history of discrimination against 
gays and lesbians in this country. “[F]or centuries there have been powerful voices to 
condemn homosexual conduct as immoral.” Lawrence v. Texas (2003). Homosexuality 
was treated as an illness for much of the twentieth century, and until recently, same-sex 
intimacy was criminalized by many states. “Gays and lesbians were prohibited from most 
government employment, barred from military service, excluded under immigration laws, 
targeted by police, and burdened in their rights to associate.” Obergefell v. Hodges (2015). 
. . .  

Minnesota is not alone in making sexual orientation a protected characteristic or in 
prohibiting sexual-orientation discrimination in places of public accommodation. 
Approximately half the states in the Union, along with the District of Columbia, provide 
similar protections. In the remaining states, more than 100 local jurisdictions have adopted 
laws or ordinances prohibiting discrimination on the basis of sexual orientation in places 
of public accommodation. In all, more than half of all Americans live in a jurisdiction that 
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prohibits this type of discrimination.  
Numerous religious groups supported the inclusion of sexual orientation as a protected 

characteristic under the MHRA. [Judge Kelly collected cites from Jewish, Catholic, and 
forty-seven other religious denominations and institutions supporting the law.] To 
accommodate religious views, the legislature added a broad exemption to the MHRA for 
religious nonprofits. As originally enacted, the amendment provided that nothing within 
the MHRA 

prohibits any religious association, religious corporation, or religious society that is 
not organized for private profit, or any institution organized for educational purposes that 
is operated, supervised, or controlled by a religious association, religious corporation, or 
religious society that is not organized for private profit, from: 

(1) limiting admission to or giving preference to persons of the same religion or 
denomination; or 

(2) in matters relating to sexual orientation, taking any action with respect to 
education, employment, housing and real property, or use of facilities. This clause shall 
not apply to secular business activities engaged in by the religious association, religious 
corporation, or religious society, the conduct of which is unrelated to the religious and 
educational purposes for which it is organized. 

When Minnesota amended its laws in 2013 to authorize same-sex marriages, it added 
a third paragraph to the exception: 

(3) taking any action with respect to the provision of goods, services, 
facilities, or accommodations directly related to the solemnization or 
celebration of a civil marriage that is in violation of its religious beliefs. 

The 1993 amendments also exempted from the Public Accommodations Provision 
employees or volunteers of a nonpublic service organization whose 

primary function is providing occasional services to minors, such as 
youth sports organizations, scouting organizations, boys’ or girls’ clubs, 
programs providing friends, counselors, or role models for minors, 
youth theater, dance, music or artistic organizations, agricultural 
organizations for minors, and other youth organizations, with respect to 
qualifications based on sexual orientation. 

B 
The Larsens have sincere views about marriage rooted in their deeply held religious 

beliefs. They are “Christians who base their beliefs on the Bible.” In particular, the Larsens 
“disagree with the view and message that same-sex marriage is morally equivalent to the 
historic, biblically-orthodox definition of marriage as between one man and one woman.” 
Their religious and philosophical objections to same-sex marriage are entitled to respect, 
and “[i]t is not within the judicial ken to question the centrality of particular beliefs or 
practices to a faith, or the validity of particular litigants’ interpretations of those creeds.” 
Hernandez v. Comm’r (1989). “For many persons these are not trivial concerns but 
profound and deep convictions accepted as ethical and moral principles to which they 
aspire and which thus determine the course of their lives.” Lawrence. The First Amendment 
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undoubtedly protects the Larsens’ ability to “advocate with utmost, sincere conviction that, 
by divine precepts, same-sex marriage should not be condoned.” Obergefell. 

But this case is not about the Larsens’ rights as individual citizens to worship freely or 
to speak openly about their faith or political views. It is about their rights as owners of 
Telescope Media Group (TMG), a Minnesota for-profit corporation. TMG provides a 
variety of video and media production services to the public, including short films and 
commercials. TMG does not currently make wedding videos, but the Larsens want to 
expand TMG to include this service. The Larsens aver that they “desire to use their unique 
storytelling and promotional talents to convey messages that promote aspects of their 
sincerely-held religious beliefs.” To that end, the Larsens want to offer wedding-video 
services, but they do not want to provide those services to same-sex couples. 

The Larsens concede that, by offering wedding-video services to the general public, 
TMG qualifies as a place of public accommodation under the MHRA’s definition. As a 
for-profit corporation, it falls outside the exemptions included in the law for religious and 
secular nonprofits. The Public Accommodations Provision therefore prohibits TMG from 
denying anyone the “full and equal enjoyment” of its services based on sexual orientation, 
and the Business Discrimination Provision prohibits it from discriminating in terms of a 
contract based on a person’s sexual orientation unless it is because of a legitimate business 
purpose. Minnesota has issued guidance stating that these provisions mean that “a business 
that provides wedding services ... may not deny services to a same-sex couple based on 
their sexual orientation.” 

The Larsens also express a desire to create a website that includes the following 
disclaimer against providing services to same-sex weddings: “Because of TMG’s owners’ 
religious beliefs and expressive purposes, it cannot make films promoting any conception 
of marriage that contradicts its religious beliefs that marriage is between one man and one 
woman, including films celebrating same-sex marriages.” They also intend to require every 
couple that uses their services to sign a contract that requires TMG to publicly promote the 
couple’s wedding video on TMG’s website and social media. Thus, if required to provide 
wedding-video services for all couples, the Larsens assert that their own contract would 
force them to promote a pro-same-sex-marriage viewpoint that they do not endorse… 

III 
It is well established that videos are a form of speech protected by the First Amendment. 

But the First Amendment’s right of free speech is “not unlimited.” District of Columbia v. 
Heller, (2008). “[T]he First Amendment does not prevent restrictions directed at commerce 
or conduct from imposing incidental burdens on speech.” Sorrell v. IMS Health Inc. (2011). 
Such restrictions on speech are valid, “provided the restrictions are justified without 
reference to the content of the regulated speech, that they are narrowly tailored to serve a 
significant governmental interest, and that they leave open ample alternative channels for 
communication of the information.” Ward v. Rock Against Racism (1989). 

A 
Courts draw a clear line “between content-based and content-neutral regulations of 

speech.” Nat’l Inst. of Family & Life Advocates v. Becerra (NIFLA) (2018). “Government 
regulation of speech is content based if a law applies to particular speech because of the 
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topic discussed or the idea or message expressed.” Reed v. Town of Gilbert (2015). A 
content-based law “ ‘on its face’ draws distinctions based on the message a speaker 
conveys,” id., or has the purpose of suppressing speech “because of disagreement with the 
message it conveys,” Sorrell. Regulations that “target speech based on its communicative 
content ... are presumptively unconstitutional and may be justified only if the government 
proves that they are narrowly tailored to serve compelling state interests.” Reed. Similarly, 
when the government compels an individual to engage in speech the individual otherwise 
would find objectionable, this ordinarily constitutes a content-based regulation triggering 
strict scrutiny. NIFLA. 

By contrast, a law is content neutral if it “serves purposes unrelated to the content of 
expression ... even if it has an incidental effect on some speakers or messages but not 
others.” Ward. “Government regulation of expressive activity is content neutral so long as 
it is ‘justified without reference to the content of the regulated speech.’ ” Id. A content-
neutral regulation is subject to intermediate scrutiny, meaning it must merely be “narrowly 
tailored to serve a significant governmental interest.” Packingham v. North Carolina 
(2017). In general, statutes “directed at commerce or conduct” do not violate the First 
Amendment, even if they impose “incidental burdens” on speech or inherently expressive 
conduct. Sorrell. 

1 
The MHRA neither compels speech nor targets speech based on its content. In fact, the 

law says nothing about speech at all. The Public Accommodations Provision prohibits 
“deny[ing]” individuals the full and equal enjoyment of goods and services; the Business 
Accommodation Provision speaks of “refus[ing] to do business with” or “discriminat[ing]” 
against persons based on a protected characteristic. Neither provision “on its face” 
regulates speech or draws distinctions based on a speaker’s message. Reed. Instead, the 
law “regulates conduct, not speech.” Rumsfeld v. Forum for Acad. & Institutional Rights, 
Inc. (2006). “It affects what [businesses] must do—afford equal [treatment] to 
[customers]—not what they may or may not say.” Id. 

The Supreme Court has repeatedly reaffirmed the view that laws targeting 
discrimination “do[ ] not, on [their] face, target speech or discriminate on the basis of its 
content.” Hurley. Indeed, it has done so specifically regarding the MHRA’s Public 
Accommodations Provision. More than thirty years ago, the Supreme Court rejected an 
expressive association claim brought by the U.S. Jaycees nonprofit, which sought to 
exclude women members but was prevented from doing so by operation of the MHRA. 
The Court held that, “[o]n its face, the Minnesota Act does not aim at the suppression of 
speech, does not distinguish between prohibited and permitted activity on the basis of 
viewpoint, and does not license enforcement authorities to administer the statute on the 
basis of such constitutionally impermissible criteria.” Roberts. There is also no evidence 
that Minnesota enacted the MHRA to support or suppress any particular message; the 
MHRA’s goals are “unrelated to the suppression of expression.” Applying Roberts, the 
MHRA is a content-neutral statute and subject to intermediate scrutiny. 

2 
Dismissing Roberts, the court today concludes that the MHRA operates as a content-

based regulation of speech. By the court’s logic, because the MHRA prohibits the Larsens 
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from operating their public accommodation to provide only services to opposite-sex 
couples, it “compel[s] them to talk about a topic they would rather avoid—same-sex 
marriages.”7 2 The court attempts to analogize the MHRA to the statute challenged in 
Miami Herald Publishing Co. v. Tornillo (1974), a law that required newspapers to print a 
free reply to any candidate “assailed” by the paper. But that analogy fails from the start. 
That a law regulating the content of a newspaper was deemed a content-based regulation 
of speech has no bearing on whether a law regulating discrimination in places of public 
accommodation also so qualifies. 

The court’s opinion relies extensively on Hurley, which dealt with application of 
Massachusetts’s public accommodations law to a privately organized parade. But the 
court’s discussion of Hurley omits a few crucial details. In Hurley, the Supreme Court 
made clear that a public accommodations law “does not, on its face, target speech or 
discriminate on the basis of its content, the focal point of its prohibition being rather on the 
act of discriminating against individuals in the provision of publicly available goods, 
privileges, and services on the proscribed grounds.” Hurley. Citing Roberts, the Court also 
stated that public accommodations laws “are well within the State’s usual power to enact 
when a legislature has reason to believe that a given group is the target of discrimination, 
and they do not, as a general matter, violate the First or Fourteenth Amendments.” Of 
course, if public accommodations laws were content-based regulations of speech, they 
would not “as a general matter” be constitutional. Instead, they would be “presumptively 
unconstitutional.” Reed. 

The Supreme Court ultimately concluded that applying the public accommodations law 
to the parade in Hurley did not withstand constitutional scrutiny. But it did so because 
Massachusetts was attempting to apply the law “in a peculiar way.” A parade is, by 
definition, an expressive association. That a parade’s participants “are making some sort 
of collective point, not just to each other but to bystanders along the way,” is what 
distinguishes a parade from a mere stroll down the street. The issue in Hurley was not 
whether gay and lesbian individuals could march in the parade—they were welcome to do 
so—but whether a particular gay and lesbian organization would be permitted to march in 
the parade with a banner that organizers felt contravened the parade’s message. Applying 
the statute to require the parade sponsors to allow the banner made a public accommodation 
out of “the sponsors’ speech itself,” and treated the sponsors’ exclusion of the message as 
discrimination against a class. By applying the law in a way that “alter[ed] the expressive 
content of their parade,” Massachusetts violated the parade sponsors’ autonomy as 
speakers. 

Hurley thus stands for the proposition that a facially neutral law may be subject to strict 
scrutiny if it is applied in a way that materially burdens the speaker’s “autonomy to choose 
the content of his own message.” Id. In Boy Scouts of America v. Dale (2000), the Supreme 
Court similarly applied strict scrutiny to a facially neutral New Jersey antidiscrimination 
statute that required the Boy Scouts to retain a gay scoutmaster because doing so “would 
significantly burden the organization’s right to oppose or disfavor homosexual conduct,” 
                                                      
7 The idea that the Larsens “would rather avoid” talking about same-sex marriage is belied by their own 
allegations. The complaint asserts that the Larsens want to expand TMG into the wedding-video business 
precisely to “affect the cultural narrative regarding marriage.” To that end, they desire to create a website and 
promotional materials that affirmatively state that TMG will not make films celebrating same-sex marriages.  
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which was one of “the ideas that the organization sought to express.” In cases where the 
law’s application did not significantly impair the ability of the speaker to convey his chosen 
message—such as when the expressive association’s basic goals are unrelated to the 
desired exclusion—the Court has found no First Amendment violation. For example, in 
Roberts, the Supreme Court declined to hold the MHRA invalid because “the Jaycees ... 
failed to demonstrate that the Act imposes any serious burdens on the male members’ 
freedom of expressive association.” … In each case finding a compelled-speech violation, 
the violation “resulted from the fact that the complaining speaker’s own message was 
affected by the speech it was forced to accommodate.” Rumsfeld. 

Here, taking the complaint as true, the Larsens cannot show that viewers of TMG’s 
wedding videos would be likely to understand them to be expressions of the Larsens’ 
“particularized message” about marriage. Texas v. Johnson (1989). The complaint alleges 
that the Larsens want to be for-profit wedding videographers, not independent filmmakers. 
Although an artistic endeavor, wedding videos—like other expressive wedding services—
do not primarily reflect the views of the videographer, but of the couple getting married. 
See Masterpiece Cakeshop, 138 S. Ct. at 1750 (Ginsburg, J., dissenting) (“When a couple 
contacts a bakery for a wedding cake, the product they are seeking is a cake celebrating 
their wedding—not a cake celebrating heterosexual weddings or same-sex weddings ....”). 
“[TMG] sells its expressive services to the public. It may be that [TMG] expresses its 
clients’ messages in its [videos], but only because it is hired to do so.” Elane Photography, 
LLC v. Willock, 309 P.3d 53, 66 (N.M. 2013). 

The Larsens acknowledge as much in their complaint: “When an engaged couple asks 
the Larsens to help them celebrate their marriage, the Larsens want to tell a story of their 
love and commitment ....” Am. Compl. ¶ 131 (emphasis added). Although the Larsens may 
exercise editorial control over TMG’s services, it is still ultimately the couple’s story that 
is being told, not that of the Larsens. … By selling its services to the public, TMG 
“functions, in essence, as a conduit for the speech of others,” necessarily subordinating the 
Larsens’ own messages to those of their customers. Turner Broad. Sys., Inc. v. FCC (1994). 
… Whereas the application of Massachusetts’s law in Hurley improperly transformed the 
parade sponsors’ speech into a public accommodation, here it is the Larsens who are 
affirmatively declaring their speech to be a public accommodation by selling their 
videography services on the open market. 

Admittedly, the Larsens take great pains to portray themselves more like independent 
artists telling their own story than messengers acting on behalf of others. At oral argument, 
their counsel compared them to “Steven Spielberg, edit[ing] the film[s] to express 
messages” consistent with their personal and religious views. But Steven Spielberg is not 
a public accommodation; he does not make his filmmaking services generally “available 
to the public.” He is thus free to use his talents as he pleases without regard for laws like 
the MHRA. If the Larsens truly were artists speaking their own message, then TMG 
similarly would not qualify as a place of public accommodation and this entire lawsuit 
would be unnecessary. 

Therefore, just because the Larsens want to sell services that are in some manner 
“expressive” does not mean that Minnesota’s content-neutral regulation of those services 
suddenly becomes content based. “[I]t has never been deemed an abridgement of freedom 
of speech or press to make a course of conduct illegal merely because the conduct was in 
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part initiated, evidenced, or carried out by means of language, either spoken, written, or 
printed.” Giboney v. Empire Storage & Ice Co., (1949). After all, “[i]t is possible to find 
some kernel of expression in almost every activity a person undertakes—for example, 
walking down the street or meeting one’s friends at a shopping mall—but such a kernel is 
not sufficient to bring the activity within the protection of the First Amendment.” City of 
Dallas v. Stanglin, (1989). Conduct does not become protected speech simply because “the 
person engaging in the conduct intends thereby to express an idea.” United States v. 
O’Brien, (1968). Likewise, a regulation of conduct does not become a regulation of content 
just because there are “incidental” effects on expression. Sorrell. That is true even if one 
of the incidental effects of regulating conduct is the compulsion of speech. Rumsfeld. Laws 
with such incidental effects are “simply not the same as” laws that require individuals to 
advocate a particular, government-sanctioned message, such as “forcing a student to pledge 
allegiance, or forcing a Jehovah’s Witness to display the motto ‘Live Free or Die.’ ” Laws 
with merely incidental effects on expression are subject to intermediate scrutiny. 

The court’s opinion warns, that applying intermediate scrutiny to the MHRA would 
invite government regulation of “wide swaths of protected speech.” Hardly. A law telling 
an independent artist what pictures to paint or a newspaper what articles to publish would 
still be subject to strict scrutiny. See Rumsfeld. But an independent artist who chooses what 
to paint and then sells the finished product is not the same as a boardwalk cartoonist who 
offers his services to any passing beachgoer. If the cartoonist refuses to paint the portrait 
of an interracial couple or a woman in a hijab, the state’s regulation of that expressive 
conduct via a content-neutral statute does not trigger strict scrutiny. O’Brien; see Roberts, 
(O’Connor, J., concurring) (“The Constitution does not guarantee a right to choose 
employees, customers, suppliers, or those with whom one engages in simple commercial 
transactions, without restraint from the State.”). The Larsens are free to use their talents to 
create independent films about marriage that express any message they choose, and they 
are free to sell those films to the public. But if they offer wedding-video services to the 
public, they must abide by public accommodations laws like the MHRA. 

Because the MHRA is content neutral and is not being applied in a manner that 
substantially burdens the Larsens’ right to express their own message, it is subject to 
intermediate scrutiny. 

B 
Although intermediate scrutiny is the applicable standard, the MHRA would survive 

even strict scrutiny. To satisfy intermediate scrutiny, the MHRA must be narrowly tailored 
to serve governmental interests that are merely “significant,” Packingham as opposed to 
“compelling,” Reed. Even if the MHRA is held to the higher standard of strict scrutiny, the 
Supreme Court has already told us that it is constitutional. 

In general, public accommodations laws further compelling state interests of 
eradicating discrimination and ensuring residents have equal access to publicly available 
goods and services. Roberts. “[A]cts of invidious discrimination in the distribution of 
publicly available goods, services, and other advantages cause unique evils that 
government has a compelling interest to prevent[,] ... [and] such practices are entitled to no 
constitutional protection.” Roberts. Specifically, in Roberts, the Supreme Court held that 
the MHRA serves “Minnesota’s compelling interest in eradicating discrimination against 
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its female citizens,” which it characterized as a “compelling state interest[ ] of the highest 
order.” 

If eradicating discrimination based on race or sex is a compelling state interest, then so 
is Minnesota’s interest in eradicating discrimination based on sexual orientation. 
Minnesota’s decision to extend the MHRA’s protections to cover sexual orientation was 
driven by considerable evidence of discrimination against the state’s gays and lesbians. 
The task force that precipitated the law’s amendment specifically identified the need to 
protect against sexual-orientation discrimination in places of public accommodation due to 
evidence that gays and lesbians were being denied access to goods and services. It also 
noted that discrimination appeared more prevalent in the state’s rural areas. 

The Larsens argue that no compelling interest is served by applying the MHRA to TMG 
because plenty of other businesses are happy to provide wedding-video services to same-
sex couples. The argument that victims of discrimination are free to go elsewhere carries 
little force. Antidiscrimination laws like Title II and the MHRA were not passed to ensure 
that members of historically discriminated groups had access to some places of public 
accommodation. They were passed to guarantee equal access to all goods and services 
otherwise available to the public. “Discrimination is not simply dollars and cents, 
hamburgers and movies; it is the humiliation, frustration, and embarrassment that a person 
must surely feel when he is told that he is unacceptable as a member of the public because 
of his race or color.” Heart of Atlanta Motel (1964), (Goldberg, J., concurring) (quoting S. 
Rep. No. 88-872, at 16 (1964)). Even accepting the premise of the Larsens’ argument, 
applying the MHRA to wedding-related services across Minnesota would still further the 
state’s compelling interest in eradicating sexual-orientation discrimination in Minnesota’s 
rural areas. Although many alternative wedding venues and services may be available in 
larger cities, the same may not be true in small towns. The pain of discrimination is 
undoubtedly more severe when it comes from the only videography service in the area. 

The court’s opinion asserts that while regulating discriminatory conduct may be a 
compelling state interest, regulating the content of the Larsens’ speech is not. But the 
MHRA regulates only discriminatory conduct; the sole reason that the Larsens’ expression 
is even tangentially affected by the law is because the Larsens make their speech available 
as a service for other members of the public to hire. When the government requires those 
services to be available to everyone, it is not forcing them to speak. Likewise, it is not an 
abridgment of the Larsens’ freedom of speech to prohibit them from posting messages on 
TMG’s website stating that they do not serve same-sex weddings. Rumsfeld (“Congress, 
for example, can prohibit employers from discriminating in hiring on the basis of race. The 
fact that this will require an employer to take down a sign reading ‘White Applicants Only’ 
hardly means that the law should be analyzed as one regulating the employer’s speech 
rather than conduct.”). 

The MHRA is also narrowly tailored to serve the state’s interest in eradicating 
discrimination. Again, it targets only conduct, not speech. The MHRA “therefore ‘responds 
precisely to the substantive problem which legitimately concerns’ the State and abridges 
no more speech or associational freedom than is necessary to accomplish that purpose.” 
Roberts. Thus, the MHRA survives any level of scrutiny, and the district court properly 
dismissed the Larsens’ free speech claim… 
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I would affirm the judgment of the district court dismissing their complaint for failure 
to state a claim upon which relief can be granted. 

V 
By ruling that, under the Larsens’ allegations, the MHRA is subject to and fails strict 

scrutiny, the court carves out an exception of staggering breadth. Under its logic, any time 
that a state’s regulation of discriminatory conduct requires a person to provide services that 
“express” something that they dislike, the law is invalid. That ruling cannot be easily 
limited. Innumerable companies and individuals sell products and services that are in some 
shape or form expressive. The court provides no way to distinguish whether its holding 
applies to all, or only some, of those industries. It might be easy to conclude that some 
services are sufficiently similar to videography as to warrant the same treatment as the 
Larsens get today—photography, for example, or other forms of visual art. But what about 
bakers, fashion designers, florists, graphic designers, tattoo artists, calligraphers, jewelers, 
chefs, tailors, or musicians? Are all of those businesses allowed to refuse service to gays 
and lesbians whenever doing so would conflict with the business owner’s personal 
religious or philosophical beliefs? What about more traditional public accommodations, 
like hotels? Can an inn-keeper deny a same-sex couple access to the honeymoon suite 
because handing over the keys would “express” an endorsement of their marriage? See 
Task Force Report, J.A. 332 (recounting precisely this form of discrimination). To these 
questions the court gives us no answers. Today’s opinion invites a flood of litigation that 
will require courts to grapple with difficult questions about whether this or that service is 
sufficiently creative or expressive to merit a similar exemption. 

The court’s opinion is similarly not limited based on the fact that sexual orientation 
happens to be the protected characteristic at issue in this case. Its logic would apply with 
equal force to any business that desires to treat customers differently based on any 
protected characteristic, including sex, race, religion, or disability. And what may start in 
the wedding business—“we don’t do interracial weddings,” “we don’t film Jewish 
ceremonies,” and so on—likely will not end there. Nothing stops a business owner from 
using today’s decision to justify new forms of discrimination tomorrow. In this country’s 
long and difficult journey to combat all forms of discrimination, the court’s ruling 
represents a major step backward. 

It is unremarkable that the Constitution and the laws of the various states “can, and in 
some instances must,” protect same-sex couples in the exercise of their civil rights. 
Masterpiece Cakeshop. Minnesota has chosen to do so through the MHRA’s Public 
Accommodations and Business Discrimination Provisions. Like all antidiscrimination 
laws, the MHRA targets conduct, not speech or ideas. The Supreme Court has already held 
that the MHRA is constitutional, in the process rejecting many of the same arguments that 
the court adopts today. Just recently, it reaffirmed that, although “religious and 
philosophical objections [to same-sex marriage] are protected, it is a general rule that such 
objections do not allow business owners and other actors in the economy and in society to 
deny protected persons equal access to goods and services under a neutral and generally 
applicable public accommodations law.” Id. The Supreme Court is free to revise or 
overturn its precedents; we are not. Rather than disturb bedrock principles of law, I would 
affirm the district court’s order in full.  
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_______ 
NOTES AND QUESTIONS 

1. The art-as-service dilemma. A key tension between the majority and dissent is a 
disagreement regarding exactly who is speaking. Are the videos at issue expressing the 
Larsens’ views of marriage, or those of the married couple? This is a dilemma inherent in 
the sale of artistic services in the public marketplace. Consider the following questions: 

How should the doctrine conceive of speech in the context of artists that sell their 
artistic services? Are all artists like Steven Spielberg, as the Larsens’ attorney claimed, or 
does the public accommodation protection attach and control when artists make their 
artistic abilities generally available to the public as a service for hire? Is the speech inherent 
in a piece of art rendered through a contractual relationship that of the artist or the consumer 
directing the artist’s work? Both? 

Do the majority and dissent give enough consideration to the possible role of 
disclaimers? Would including a disclaimer at the end of the video stating that the views 
therein are those of the couple and not the Larsens ameliorate the constitutional infirmity 
the majority finds? Is the majority’s distinguishing of PruneYard from Hurley convincing?  

2. A Telescope with unlimited range? Judge Kelly in dissent charges the majority with 
crafting an amorphous, limitless rule that cripples public accommodation protections. Is 
this an accurate critique? Consider the following two questions and related scenarios. 

Is the Telescope Media court’s application of the speech-conduct distinction and the 
related tiers of scrutiny limited to the artistic arena? Consider the canonical public 
accommodation spheres of common carriers and hotels. Would a law requiring a placard 
at hotel check-in desks stating that “all LGBT individuals are welcome to avail of this 
establishment’s accommodations” run afoul of the court’s rule? 

After all, the placard conveys a normative belief, inherent in the law’s proscription of 
discriminatory acts, with which one might disagree. How should we conceive of the 
incidental burden test as applied by the Telescope Media court in such a non-artistic 
scenario? At what point, according to the court, do actions become speech? Is putting up a 
sign different than taking one down? See F.A.I.R. (anti-discrimination laws can “require an 
employer to take down a sign reading ‘White Applicants Only’”).  

Is the Telescope Media holding limited to only LGBT discrimination? Assume that a 
hypothetical business functions in the same manner as that of the Larsens, producing 
wedding videos while exercising a certain degree of supposed artistic license. Would a 
decision to not produce videos for an inter-racial wedding lead the Telescope Media court 
to the same holding? Race is a protected class under the MHRA. See, e.g., Karen Zraick, 
“Mississippi Event Hall Refuses to Host Interracial Wedding, Then Apologizes,” N.Y. 
TIMES, Sept. 3, 2019. Assume the company makes educational videos. Could it be required 
to produce “Sunday School” curricula for a religion its owners do not share? Religion is 
also a protected class under the MHRA. What would the dissent say if the MHRA 
prohibited political discrimination, as many jurisdictions do?  

3. Tension with precedent. Think carefully about the holdings of Roberts, Hurley, and 
Dale. Which way do they point? Are they distinguishable? Which provides the closest 
analogue to Telescope Media?  

Religion and the Constitution (4th ed.) / 2021-22 Supplement / Pg. 032



18 

4. Freedom of speech and accommodations laws—a new frontier. Following 
Masterpiece Cakeshop, a number of courts have considered whether public 
accommodation laws requiring wedding venders to provide services to LGBT individuals 
violate free speech guarantees. These cases either find that business endeavors related to 
same-sex weddings are sufficiently expressive to be pure, compelled speech and thus 
subject to strict scrutiny (as in Telescope Media) or that they are neither speech nor 
expressive conduct: 
The Pure Speech and Strict Scrutiny Approach 

In Brush & Nib Co. v. City of Phoenix, the Arizona Supreme Court considered a 
similar free speech challenge under state constitutional law regarding a business producing 
custom wedding invitations. The court found that “no law, including a public 
accommodations law, is immune from the protections of free speech and free exercise.” 
Because the ordinance would force Brush & Nib to “conve[y] a message celebrating same-
sex marriage,” it inappropriately “compelled pure speech.” 448 P.3d 890 (Ariz. 2019).  
Neither Speech nor Conduct as Speech 

In State of Washington v. Arlene’s Flowers, the Washington State Supreme Court 
found that a state public accommodations law did not inhibit a florist’s free speech rights 
by requiring that she create floral arrangements for a longtime customer’s same-sex 
wedding. The court found that the statute in question regulated conduct, not speech, and 
thus did not implicate First Amendment protections. Citing F.A.I.R., the court found that 
the conduct of bouquet creation was not “inherently expressive” of the views she did not 
support and thus not protected. 441 P.3d 1203 (Wash. 2019).  

Likewise, in Elane Photography v. Willock, the New Mexico Supreme Court found 
that a state public accommodations statute did not violate a wedding photographer’s free 
speech rights. “Like the law in [F.A.I.R.],” the court reasoned, “the [New Mexico statute] 
does not require any affirmation of belief by regulated public accommodations.” It merely 
requires equal access to services. 309 P.3d 53 (N.M. 2013). 
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Insert after Lukumi and the Free Exercise Clause materials (after p. 164). These materials 
would work well after Masterpiece Cakeshop v. Colorado Civil Rights Commission [also in 
supplement]: 
 

In the initial American wave of the COVID-19 pandemic in March and April 2020, governors 
and local officials around the nation imposed “stay at home” orders designed to slow transmission 
of the disease. The orders were complex and changing. Initially they typically banned gatherings 
of more than 10 people, including religious gatherings. But even at that most stringent stage, they 
typically allowed more than 10 people to be present in indoor spaces in a number of settings: 
grocery stores and restaurant takeout services, manufacturing facilities in “critical” industries, 
airports and bus terminals, banks and other financial/professional offices, pharmacies and medical 
offices, liquor stores and cannabis dispensaries, laundromats, and others. The orders variously 
described such activities as “essential,” “life-sustaining,” or “critical” services.  

Religious entities providing food or shelter to the needy, like nonreligious entities doing the 
same, were generally classified as essential or life-sustaining services. But gatherings for religious 
worship, on the other hand, were generally grouped with prohibited “mass gatherings” such as 
concerts, plays, civic or political gatherings, or sporting events. Religious congregations around 
the nation challenged the orders.  

Initially, the Supreme Court turned away such challenges. In May 2020, the Court decided 
South Bay Pentecostal Church v. Newsom, 140 S. Ct. 1613 (2020), involving California’s 4-stage 
reopening plan. California had entered stage 2, which meant the full re-opening of manufacturing 
facilities, warehouses, and offices—and, in cities that had met certain COVID benchmarks, 
schools and in-restaurant dining. But churches were deemed higher risk (along with movie theaters 
and nail salons)—although California’s governor later created a special rule enabling churches to 
operate at “25 percent of building capacity or a maximum of 100 attendees, whichever is lower.”  
In a 5-4 vote, the Court rejected the Free Exercise claim of religious groups. In joining the four 
more liberal Justices, Chief Justice Roberts emphasized that similar restrictions were imposed on 
many similar secular gatherings, as well as the need for deference to politically accountable 
officials in a pandemic and the high legal standard for obtaining an injunction pending appeal. 

In July 2020, the Court upheld Nevada’s rules in Calvary Chapel Dayton Valley v. Sisolak, 
140 S. Ct. 2603 (2020). Nevada’s restrictions differed slightly from California’s. By executive 
order, Nevada limited religious gatherings to 50 people, treating churches the same as concerts, 
spectator sports, and other gatherings. But Nevada allowed restaurants, bars, fitness centers, and 
casinos to admit up to 50 percent of their total occupancy limit, no matter how high that number. 
Even so, the Court dismissed the Free Exercise Claim with the same 5-4 lineup. 

But in September 2020, the composition of the Supreme Court changed significantly, when 
Justice Amy Coney Barrett replaced Justice Ruth Bader Ginsburg. And in November 2020, the 
Supreme Court issued another 5-4 decision. This decision, however, went the other way—in favor 
of the religious claimants: 

 

ROMAN CATHOLIC DIOCESE OF BROOKLYN v. CUOMO 
141 S.Ct. 63 (2019) 
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PER CURIAM. 
Both applications seek relief from an Executive Order issued by the Governor of New York 

that imposes very severe restrictions on attendance at religious services in areas classified as “red” 
or “orange” zones. In red zones, no more than 10 persons may attend each religious service, and 
in orange zones, attendance is capped at 25. The two applications, one filed by the Roman Catholic 
Diocese of Brooklyn and the other by Agudath Israel of America and affiliated entities, contend 
that these restrictions violate the Free Exercise Clause of the First Amendment, and they ask us to 
enjoin enforcement of the restrictions while they pursue appellate review. Citing a variety of 
remarks made by the Governor, Agudath Israel argues that the Governor specifically targeted the 
Orthodox Jewish community and gerrymandered the boundaries of red and orange zones to ensure 
that heavily Orthodox areas were included. Both the Diocese and Agudath Israel maintain that the 
regulations treat houses of worship much more harshly than comparable secular facilities. And 
they tell us without contradiction that they have complied with all public health guidance, have 
implemented additional precautionary measures, and have operated at 25% or 33% capacity for 
months without a single outbreak. 

 The applicants have clearly established their entitlement to relief pending appellate review. 
They have shown that their First Amendment claims are likely to prevail, that denying them relief 
would lead to irreparable injury, and that granting relief would not harm the public interest . . .  

Likelihood of success on the merits. The applicants have made a strong showing that the 
challenged restrictions violate “the minimum requirement of neutrality” to religion. Church of 
Lukumi Babalu Aye. As noted by the dissent in the court below, statements made in connection 
with the challenged rules can be viewed as targeting the ultra-Orthodox Jewish community. But 
even if we put those comments aside, the regulations cannot be viewed as neutral because they 
single out houses of worship for especially harsh treatment. 

In a red zone, while a synagogue or church may not admit more than 10 persons, businesses 
categorized as “essential” may admit as many people as they wish. And the list of “essential” 
businesses includes things such as acupuncture facilities, camp grounds, garages, as well as many 
whose services are not limited to those that can be regarded as essential, such as all plants 
manufacturing chemicals and microelectronics and all transportation facilities. The disparate 
treatment is even more striking in an orange zone. While attendance at houses of worship is limited 
to 25 persons, even non-essential businesses may decide for themselves how many persons to 
admit. 

These categorizations lead to troubling results. At the hearing in the District Court, a health 
department official testified about a large store in Brooklyn that could “literally have hundreds of 
people shopping there on any given day.” Yet a nearby church or synagogue would be prohibited 
from allowing more than 10 or 25 people inside for a worship service. And the Governor has stated 
that factories and schools have contributed to the spread of COVID–19, but they are treated less 
harshly than the Diocese’s churches and Agudath Israel’s synagogues, which have admirable 
safety records. 

Because the challenged restrictions are not “neutral” and of “general applicability,” they must 
satisfy “strict scrutiny,” and this means that they must be “narrowly tailored” to serve a 
“compelling” state interest. Church of Lukumi. Stemming the spread of COVID–19 is 
unquestionably a compelling interest, but it is hard to see how the challenged regulations can be 
regarded as “narrowly tailored.” They are far more restrictive than any COVID–related regulations 
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that have previously come before the Court, much tighter than those adopted by many other 
jurisdictions hard-hit by the pandemic, and far more severe than has been shown to be required to 
prevent the spread of the virus at the applicants’ services. The District Court noted that “there ha[d] 
not been any COVID–19 outbreak in any of the Diocese’s churches since they reopened,” and it 
praised the Diocese’s record in combatting the spread of the disease. It found that the Diocese had 
been constantly “ahead of the curve, enforcing stricter safety protocols than the State required.”… 

Not only is there no evidence that the applicants have contributed to the spread of COVID–19 
but there are many other less restrictive rules that could be adopted to minimize the risk to those 
attending religious services. Among other things, the maximum attendance at a religious service 
could be tied to the size of the church or synagogue. Almost all of the 26 Diocese churches 
immediately affected by the Executive Order can seat at least 500 people, about 14 can 
accommodate at least 700, and 2 can seat over 1,000. Similarly, Agudath Israel of Kew Garden 
Hills can seat up to 400. It is hard to believe that admitting more than 10 people to a 1,000–seat 
church or 400–seat synagogue would create a more serious health risk than the many other 
activities that the State allows . . .  

JUSTICE GORSUCH, concurring. 
. . . New York’s Governor has asserted the power to assign different color codes to different 

parts of the State and govern each by executive decree. In “red zones,” houses of worship are all 
but closed—limited to a maximum of 10 people. In the Orthodox Jewish community that limit 
might operate to exclude all women, considering 10 men are necessary to establish a minyan, or a 
quorum. In “orange zones,” it’s not much different. Churches and synagogues are limited to a 
maximum of 25 people. These restrictions apply even to the largest cathedrals and synagogues, 
which ordinarily hold hundreds. And the restrictions apply no matter the precautions taken, 
including social distancing, wearing masks, leaving doors and windows open, forgoing singing, 
and disinfecting spaces between services. 

At the same time, the Governor has chosen to impose no capacity restrictions on certain 
businesses he considers “essential.” And it turns out the businesses the Governor considers 
essential include hardware stores, acupuncturists, and liquor stores. Bicycle repair shops, certain 
signage companies, accountants, lawyers, and insurance agents are all essential too. So, at least 
according to the Governor, it may be unsafe to go to church, but it is always fine to pick up another 
bottle of wine, shop for a new bike, or spend the afternoon exploring your distal points and 
meridians. Who knew public health would so perfectly align with secular convenience? 

As almost everyone on the Court today recognizes, squaring the Governor’s edicts with our 
traditional First Amendment rules is no easy task. People may gather inside for extended periods 
in bus stations and airports, in laundromats and banks, in hardware stores and liquor shops. No 
apparent reason exists why people may not gather, subject to identical restrictions, in churches or 
synagogues, especially when religious institutions have made plain that they stand ready, able, and 
willing to follow all the safety precautions required of “essential” businesses and perhaps more 
besides. The only explanation for treating religious places differently seems to be a judgment that 
what happens there just isn’t as “essential” as what happens in secular spaces . . .  

It is time—past time—to make plain that, while the pandemic poses many grave challenges, 
there is no world in which the Constitution tolerates color-coded executive edicts that reopen liquor 
stores and bike shops but shutter churches, synagogues, and mosques. 
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JUSTICE KAVANUGH, concurring. 
. . . The State argues that it has not impermissibly discriminated against religion because some 

secular businesses such as movie theaters must remain closed and are thus treated less favorably 
than houses of worship. But under this Court’s precedents, it does not suffice for a State to point 
out that, as compared to houses of worship, some secular businesses are subject to similarly severe 
or even more severe restrictions. See Lukumi. Rather, once a State creates a favored class of 
businesses, as New York has done in this case, the State must justify why houses of worship are 
excluded from that favored class. Here, therefore, the State must justify imposing a 10-person or 
25-person limit on houses of worship but not on favored secular businesses.  

CHIEF JUSTICE ROBERTS, dissenting. 
I would not grant injunctive relief under the present circumstances. There is simply no need to 

do so. After the Diocese and Agudath Israel filed their applications, the Governor revised the 
designations of the affected areas. None of the houses of worship identified in the applications is 
now subject to any fixed numerical restrictions. At these locations, the applicants can hold services 
with up to 50% of capacity, which is at least as favorable as the relief they currently seek. 

As noted, the challenged restrictions raise serious concerns under the Constitution, and I agree 
with Justice Kavanaugh that they are distinguishable from those we considered in [South Bay and 
Calvary Chapel]. I take a different approach than the other dissenting Justices in this respect. 

JUSTICE BREYER, with whom JUSTICE SOTOMAYOR and JUSTICE KAGAN join, dissenting. 
COVID–19 has infected more than 12 million Americans and caused more than 250,000 deaths 

nationwide. At least 26,000 of those deaths have occurred in the State of New York, with 16,000 
in New York City alone. And the number of COVID–19 cases is many times the number of deaths. 
The Nation is now experiencing a second surge of infections. In New York, for example, the 7-
day average of new confirmed cases per day has risen from around 700 at the end of the summer 
to over 4,800 last week. Nationwide, the number of new confirmed cases per day is now higher 
than it has ever been. 

At the same time, members of the scientific and medical communities tell us that the virus is 
transmitted from person to person through respiratory droplets produced when a person or group 
of people talk, sing, cough, or breathe near each other. Thus, according to experts, the risk of 
transmission is higher when people are in close contact with one another for prolonged periods of 
time, particularly indoors or in other enclosed spaces. The nature of the epidemic, the spikes, the 
uncertainties, and the need for quick action, taken together, mean that the State has countervailing 
arguments based upon health, safety, and administrative considerations that must be balanced 
against the applicants’ First Amendment challenges . . . 

We have previously recognized that courts must grant elected officials “broad” discretion when 
they “undertake to act in areas fraught with medical and scientific uncertainties.”  South Bay 
(Roberts, C. J., concurring). That is because the “Constitution principally entrusts the safety and 
the health of the people to the politically accountable officials of the States.”  Ibid. The elected 
branches of state and national governments can marshal scientific expertise and craft specific 
policies in response to “changing facts on the ground.”  And they can do so more quickly than can 
courts. That is particularly true of a court, such as this Court, which does not conduct evidentiary 
hearings. It is true even more so where, as here, the need for action is immediate, the information 
likely limited, the making of exceptions difficult, and the disease-related circumstances rapidly 
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changing. 
I add that, in my view, the Court of Appeals will, and should, act expeditiously. The State of 

New York will, and should, seek ways of appropriately recognizing the religious interests here at 
issue without risking harm to the health and safety of the people of New York. But I see no practical 
need to issue an injunction to achieve these objectives . . . And I dissent from the Court’s decision 
to the contrary. 

JUSTICE SOTOMAYOR, with whom JUSTICE KAGAN joins, dissenting. 
Amidst a pandemic that has already claimed over a quarter million American lives, the Court 

today enjoins one of New York’s public health measures aimed at containing the spread of 
COVID–19 in areas facing the most severe outbreaks. Earlier this year, this Court twice stayed its 
hand when asked to issue similar extraordinary relief. See South Bay; Calvary Chapel. I see no 
justification for the Court’s change of heart, and I fear that granting applications such as the one 
filed by the Roman Catholic Diocese of Brooklyn (Diocese) will only exacerbate the Nation’s 
suffering. 

South Bay and Calvary Chapel provided a clear and workable rule to state officials seeking to 
control the spread of COVID–19: They may restrict attendance at houses of worship so long as 
comparable secular institutions face restrictions that are at least equally as strict. New York’s 
safety measures fall comfortably within those bounds. Like the States in South Bay and Calvary 
Chapel, New York applies “[s]imilar or more severe restrictions ... to comparable secular 
gatherings, including lectures, concerts, movie showings, spectator sports, and theatrical 
performances, where large groups of people gather in close proximity for extended periods of 
time.”  South Bay (Roberts, C. J., concurring). Likewise, New York “treats more leniently only 
dissimilar activities, such as operating grocery stores, banks, and laundromats, in which people 
neither congregate in large groups nor remain in close proximity for extended periods.”  Ibid. That 
should be enough to decide this case. 

The Diocese attempts to get around South Bay and Calvary Chapel by disputing New York’s 
conclusion that attending religious services poses greater risks than, for instance, shopping at big 
box stores. But the District Court rejected that argument as unsupported by the factual record. 
Undeterred, Justice Gorsuch offers up his own examples of secular activities he thinks might pose 
similar risks as religious gatherings, but which are treated more leniently under New York’s rules 
(e.g., going to the liquor store or getting a bike repaired). But Justice Gorsuch does not even try to 
square his examples with the conditions medical experts tell us facilitate the spread of COVID–
19: large groups of people gathering, speaking, and singing in close proximity indoors for extended 
periods of time. Unlike religious services, which “have every one of th[ose] risk factors,” Brief for 
AMA 6, bike repair shops and liquor stores generally do not feature customers gathering inside to 
sing and speak together for an hour or more at a time. Id., at 7 (“Epidemiologists and physicians 
generally agree that religious services are among the riskiest activities”). Justices of this Court play 
a deadly game in second guessing the expert judgment of health officials about the environments 
in which a contagious virus, now infecting a million Americans each week, spreads most easily. 

In truth, this case is easier than South Bay and Calvary Chapel. While the state regulations in 
those cases generally applied the same rules to houses of worship and secular institutions where 
people congregate in large groups, New York treats houses of worship far more favorably than 
their secular comparators. [Justice Sotomayor notes that while Nevada in Calvary Chapel 
subjected movie theaters and houses of worship to a 50-person cap, New York is requiring movie 
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theaters, concert venues, and sporting areas to close entirely.] 
The Diocese suggests that, because New York’s regulation singles out houses of worship by 

name, it cannot be neutral with respect to the practice of religion. Thus, the argument goes, the 
regulation must, ipso facto, be subject to strict scrutiny. It is true that New York’s policy refers to 
religion on its face. But as I have just explained, that is because the policy singles out religious 
institutions for preferential treatment in comparison to secular gatherings, not because it 
discriminates against them. Surely the Diocese cannot demand laxer restrictions by pointing out 
that it is already being treated better than comparable secular institutions. 

Finally, the Diocese points to certain statements by Governor Cuomo as evidence that New 
York’s regulation is impermissibly targeted at religious activity—specifically, at combatting 
heightened rates of positive COVID–19 cases among New York’s Orthodox Jewish community. 
The Diocese suggests that these comments supply “an independent basis for the application of 
strict scrutiny.” I do not see how. The Governor’s comments simply do not warrant an application 
of strict scrutiny under this Court’s precedents. Just a few Terms ago, this Court declined to apply 
heightened scrutiny to a Presidential Proclamation limiting immigration from Muslim-majority 
countries, even though President Trump had described the Proclamation as a “Muslim Ban,” 
originally conceived of as a “‘total and complete shutdown of Muslims entering the United States 
until our country’s representatives can figure out what is going on.’” Trump v. Hawaii. If the 
President’s statements did not show that the challenged restrictions [were motivated by 
discrimination], it is hard to see how Governor Cuomo’s do. 

Free religious exercise is one of our most treasured and jealously guarded constitutional rights. 
States may not discriminate against religious institutions, even when faced with a crisis as deadly 
as this one. But those principles are not at stake today. The Constitution does not forbid States 
from responding to public health crises through regulations that treat religious institutions equally 
or more favorably than comparable secular institutions, particularly when those regulations save 
lives. Because New York’s COVID–19 restrictions do just that, I respectfully dissent. 

_____ 
NOTES AND QUESTIONS 

1. Follow-Up—Tandon v. Newsom. Five months after Cuomo, the Court issued another 5-4 
decision upholding a Free Exercise challenge to a COVID-related quarantine order. Tandon v. 
Newsom considered California’s rule limiting in religious gatherings in homes to three families. 
California’s three-families-in-a-home limitation applied to both religious gatherings and 
nonreligious ones. But the Court nevertheless invalidated it, reasoning that “California treats some 
comparable secular activities more favorably than at-home religious exercise, permitting hair 
salons, retail stores, personal care services, movie theaters, private suites at sporting events and 
concerts, and indoor restaurants to bring together more than three households at a time,” and that 
those activities had not been shown to “pose a lesser risk of transmission than applicants’ proposed 
religious exercise.” 

Tandon also said that Cuomo had established the following propositions: 

• “First, government regulations are not neutral and generally applicable, and therefore 
trigger strict scrutiny under the Free Exercise Clause, whenever they treat any 
comparable secular activity more favorably than religious exercise. It is no answer that 
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a State treats some comparable secular businesses or other activities as poorly as or 
even less favorably than the religious exercise at issue.” 

• “Second, whether two activities are comparable for purposes of the Free Exercise 
Clause must be judged against the asserted government interest that justifies the 
regulation at issue. Comparability is concerned with the risks various activities pose, 
not the reasons why people gather.” 

• “Third, the government has the burden to establish that the challenged law satisfies 
strict scrutiny. To do so in this context, it must do more than assert that certain risk 
factors “are always present in worship, or always absent from the other secular 
activities” the government may allow. Instead, narrow tailoring requires the 
government to show that measures less restrictive of the First Amendment activity 
could not address its interest in reducing the spread of COVID. Where the government 
permits other activities to proceed with precautions, it must show that the religious 
exercise at issue is more dangerous than those activities even when the same 
precautions are applied. Otherwise, precautions that suffice for other activities suffice 
for religious exercise too.” 

2. Cuomo, Tandon, and General Applicability. In his dissent in Calvary Chapel, Justice 
Kavanaugh was the first to openly embrace the “most favored nation” approach to general 
applicability. This approach was tacitly adopted by a majority of the Court in Cuomo, and then 
explicitly adopted by a majority of the Court in Tandon. This approach seems to require courts to 
compare the possible harm of a religious exemption with the harm of an existing secular 
exception—any existing secular exception. If the possible harm of a religious exemption is less 
(or equal) to that of any existing secular exception, then the court must give a religious exemption.  

This approach has a long history—you saw it in Fraternal Order of Police. Doesn’t it require 
courts in Free Exercise cases to decide what the purpose of the law really is, and then decide which 
exceptions undermine those purposes and which don’t? Is this degree of judicial evaluation of 
government interests compatible with Employment Division v. Smith? 

Tandon also says “[c]omparability is concerned with the risks various activities pose, not the 
reasons why people gather.”  Courts are supposed to think about relative harms created by secular 
and religious exemptions, but they are not supposed to think about the relative benefits of secular 
and religious exemptions. Is this sensible? For example, the law makes an exception for 
ambulances—it allows them to go through red lights—because it is often crucial for people to get 
to hospitals quickly. Does such an exception mean that a caravan of religious people can go 
through red lights too, if they feel a religious need to do so and put sirens on their vehicles like 
ambulances? After all, wouldn’t the harms in the two cases be basically the same? In Calvary 
Chapel, casinos were Nevada’s largest source of employment and tax revenue. Doesn’t this 
language from Tandon suggest that the economic importance of casinos is irrelevant to the 
question of whether churches get an exemption? Or is it irrelevant at the stage of determining 
general applicability, but then relevant at the compelling-interest stage? Should it be relevant or 
not? 

3. Leveling Up and Leveling Down. Consider also the question of remedy. The government 
can cure discrimination in its treatment of two activities by leveling up or leveling down. In the 
public-health context, would it be more justified to level down? That is, instead of enabling 
churches to open by giving them an exception, might it be more justified to eliminate the secular 
exceptions and force all the comparable secular activities to close? Consider Barr v. American 
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Association of Political Consultants, 140 S. Ct. 2335 (2020), where the Court held that a federal 
ban on robocalls violated the Free Speech Clause. The Court saw the law as content-discriminatory 
because of an exception for calls made to collect a debt owed to the United States (which were 
allowed). But the Court did not strike down the law forbidding robocalls. Instead, the Court struck 
down the exception for calls involving debts to the United States. In other words, the Court 
“leveled down.” Should courts level down in Free Exercise cases too? Always? Sometimes? 
Never? 

4. Political Protests: Free Speech Neutrality. In his Calvary Chapel dissent, Justice Alito 
also argued that Nevada had discriminated against religious expression because of how it treated 
political expression by protesters following the police killing of George Floyd:  

When large numbers of protesters openly violated provisions of the [Nevada] 
Directive, such as the rule against groups of more than 50 people, the Governor not 
only declined to enforce the directive but publicly supported and participated in a 
protest. Cf. Masterpiece Cakeshop. He even shared a video of protesters standing 
shoulder to shoulder. The State’s response to news that churches might violate the 
directive was quite different. The attorney general of Nevada is reported to have said, 
“‘You can’t spit ... in the face of law and not expect law to respond.’” 

Is there an answer to this point? 
5. Judicial Partisanship. Notice that these cases were initially 5-4 against the religious 

organizations—Chief Justice Roberts joined the four more liberal Justices in the majority, and the 
four more conservative Justices dissented.  But the tide changed when Justice Barrett replaced 
Justice Ginsburg—Cuomo and Tandon were 5-4 decisions the other way. Looking at the political 
affiliation of the judges that handled these cases in the lower courts, Zalman Rothschild discovered 
this: “0% of Democrat-appointed judges sided with religious plaintiffs, 66% of Republican-
appointed judges sided with religious plaintiffs, and 82% of Trump-appointed judges sided with 
religious plaintiffs.”  Zalman Rothschild, Free Exercise Partisanship, 107 CORNELL L. REV. --- 
(forthcoming 2022), at 3, available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3707248.  

What do such striking partisan divisions indicate? Perhaps they are another disturbing instance 
of a general trend in which major free-exercise issues, particularly those involving Muslims and 
conservative Christians, are contested bitterly in society on partisan lines. See, e.g., Thomas C. 
Berg, “Christian Bigots” and “Muslim Terrorists”: Religious Liberty in a Polarized Age (draft 
copy on file with author), forthcoming in W. COLE DURHAM ET AL., LAW, FREEDOM, AND 
RELIGION: CONCEPTUALIZING A COMMON RIGHT (Routledge 2021) (“In recent years, debates over 
religious liberty have increasingly traced—even reinforced and intensified—disputes over 
underlying issues such as sexual morality, health policy, immigration, and national security.”). 

Or perhaps there is something specific about the COVID cases that has produced partisan 
division not just in general society but in the courts. Is it because there is intense partisan division 
over government’s response to the pandemic? Does the constitutional test of whether a law is 
“neutral and generally applicable”—which focuses on comparing the treatment of religious 
exercise to the treatment of other activities—invite partisan division among judges? 
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Insert after Lukumi and the Free Exercise Clause materials (after p. 164). These materials 
would work well after Masterpiece Cakeshop and Roman Catholic Diocese of Brooklyn v. 
Cuomo [also in supplement]: 

 

FULTON v. CITY OF PHILADELPHIA 
141 S.Ct. 1868 (2021) 

CHIEF JUSTICE ROBERTS delivered the opinion of the Court . . .  
I 
The Catholic Church has served the needy children of Philadelphia for over two centuries. In 

1798, a priest in the City organized an association to care for orphans whose parents had died in a 
yellow fever epidemic. During the 19th century, nuns ran asylums for orphaned and destitute 
youth. When criticism of asylums mounted in the Progressive Era, the Church established the 
Catholic Children’s Bureau to place children in foster homes. Petitioner CSS continues that 
mission today. 

The Philadelphia foster care system depends on cooperation between the City and private foster 
agencies like CSS. When children cannot remain in their homes, the City’s Department of Human 
Services assumes custody of them. The Department enters standard annual contracts with private 
foster agencies to place some of those children with foster families. 

The placement process begins with review of prospective foster families. Pennsylvania law 
gives the authority to certify foster families to state-licensed foster agencies like CSS. Before 
certifying a family, an agency must conduct a home study during which it considers statutory 
criteria including the family’s “ability to provide care, nurturing and supervision to children,” 
“[e]xisting family relationships,” and ability “to work in partnership” with a foster agency. The 
agency must decide whether to “approve, disapprove or provisionally approve the foster family.”  

When the Department seeks to place a child with a foster family, it sends its contracted 
agencies a request, known as a referral. The agencies report whether any of their certified families 
are available, and the Department places the child with what it regards as the most suitable family. 
The agency continues to support the family throughout the placement. 

The religious views of CSS inform its work in this system. CSS believes that “marriage is a 
sacred bond between a man and a woman.” Because the agency understands the certification of 
prospective foster families to be an endorsement of their relationships, it will not certify unmarried 
couples—regardless of their sexual orientation—or same-sex married couples. CSS does not 
object to certifying gay or lesbian individuals as single foster parents or to placing gay and lesbian 
children. No same-sex couple has ever sought certification from CSS. If one did, CSS would direct 
the couple to one of the more than 20 other agencies in the City, all of which currently certify 
same-sex couples. For over 50 years, CSS successfully contracted with the City to provide foster 
care services while holding to these beliefs. 

But things changed in 2018. After receiving a complaint about a different agency, a newspaper 
ran a story in which a spokesman for the Archdiocese of Philadelphia stated that CSS would not 
be able to consider prospective foster parents in same-sex marriages. The City Council called for 
an investigation, saying that the City had “laws in place to protect its people from discrimination 
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that occurs under the guise of religious freedom.” The Philadelphia Commission on Human 
Relations launched an inquiry. And the Commissioner of the Department of Human Services held 
a meeting with the leadership of CSS. She remarked that “things have changed since 100 years 
ago,” and “it would be great if we followed the teachings of Pope Francis, the voice of the Catholic 
Church.” Immediately after the meeting, the Department informed CSS that it would no longer 
refer children to the agency. The City later explained that the refusal of CSS to certify same-sex 
couples violated a non-discrimination provision in its contract with the City as well as the non-
discrimination requirements of the citywide Fair Practices Ordinance. The City stated that it would 
not enter a full foster care contract with CSS in the future unless the agency agreed to certify same-
sex couples. 

II . . . A 
The Free Exercise Clause of the First Amendment, applicable to the States under the 

Fourteenth Amendment, provides that “Congress shall make no law ... prohibiting the free 
exercise” of religion. As an initial matter, it is plain that the City’s actions have burdened CSS’s 
religious exercise by putting it to the choice of curtailing its mission or approving relationships 
inconsistent with its beliefs. The City disagrees. In its view, certification reflects only that foster 
parents satisfy the statutory criteria, not that the agency endorses their relationships. But CSS 
believes that certification is tantamount to endorsement. And “religious beliefs need not be 
acceptable, logical, consistent, or comprehensible to others in order to merit First Amendment 
protection.”  Thomas v. Review Bd. Our task is to decide whether the burden the City has placed 
on the religious exercise of CSS is constitutionally permissible. 

Smith held that laws incidentally burdening religion are ordinarily not subject to strict scrutiny 
under the Free Exercise Clause so long as they are neutral and generally applicable. CSS urges us 
to overrule Smith, and the concurrences in the judgment argue in favor of doing so. But we need 
not revisit that decision here. This case falls outside Smith because the City has burdened the 
religious exercise of CSS through policies that do not meet the requirement of being neutral and 
generally applicable. See Church of Lukumi Babalu Aye, Inc. . . .  

A law is not generally applicable if it “invite[s]” the government to consider the particular 
reasons for a person’s conduct by providing “‘a mechanism for individualized exemptions.’”  
Smith. For example, in Sherbert v. Verner, a Seventh-day Adventist was fired because she would 
not work on Saturdays. Unable to find a job that would allow her to keep the Sabbath as her faith 
required, she applied for unemployment benefits. The State denied her application under a law 
prohibiting eligibility to claimants who had “failed, without good cause ... to accept available 
suitable work.” We held that the denial infringed her free exercise rights and could be justified 
only by a compelling interest.  

Smith later explained that the unemployment benefits law in Sherbert was not generally 
applicable because the “good cause” standard permitted the government to grant exemptions based 
on the circumstances underlying each application. Smith went on to hold that “where the State has 
in place a system of individual exemptions, it may not refuse to extend that system to cases of 
‘religious hardship’ without compelling reason.” . . .  

B 
The City initially argued that CSS’s practice violated section 3.21 of its standard foster care 

contract. We conclude, however, that this provision is not generally applicable as required by 
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Smith. The current version of section 3.21 specifies in pertinent part: 
Rejection of Referral. Provider shall not reject a child or family including, but not limited to, 
... prospective foster or adoptive parents, for Services based upon ... their ... sexual orientation 
... unless an exception is granted by the Commissioner or the Commissioner’s designee, in 
his/her sole discretion . . .  
Like the good cause provision in Sherbert, section 3.21 incorporates a system of individual 

exemptions, made available in this case at the “sole discretion” of the Commissioner. The City has 
made clear that the Commissioner “has no intention of granting an exception” to CSS. But the City 
“may not refuse to extend that [exemption] system to cases of ‘religious hardship’ without 
compelling reason.” Smith.  

The City and intervenor-respondents resist this conclusion on several grounds. They first argue 
that governments should enjoy greater leeway under the Free Exercise Clause when setting rules 
for contractors than when regulating the general public. The government, they observe, commands 
heightened powers when managing its internal operations. And when individuals enter into 
government employment or contracts, they accept certain restrictions on their freedom as part of 
the deal . . .  

[But these arguments] cannot save the City here . . . We have never suggested that the 
government may discriminate against religion when acting in its managerial role. And Smith itself 
drew support for the neutral and generally applicable standard from cases involving internal 
government affairs. [The Court notes that Smith drew in part on Lyng.]  

Perhaps all this explains why the City now contends that section 3.21 does not apply to CSS’s 
refusal to certify same-sex couples after all. Instead, the City says that section 3.21 addresses only 
“an agency’s right to refuse ‘referrals’ to place a child with a certified foster family.” We think the 
City had it right the first time. Although the section is titled “Rejection of Referral,” the text sweeps 
more broadly, forbidding the rejection of “prospective foster ... parents” for “Services,” without 
limitation. The City maintains that certification is one of the services foster agencies are hired to 
perform, so its attempt to backtrack on the reach of section 3.21 is unavailing. Moreover, the City 
adopted the current version of section 3.21 shortly after declaring that it would make CSS’s 
obligation to certify same-sex couples “explicit” in future contracts, confirming our understanding 
of the text of the provision. 

The City and intervenor-respondents add that, notwithstanding the system of exceptions in 
section 3.21, a separate provision in the contract independently prohibits discrimination in the 
certification of foster parents. That provision, section 15.1, bars discrimination on the basis of 
sexual orientation, and it does not on its face allow for exceptions. But state law makes clear that 
“one part of a contract cannot be so interpreted as to annul another part.” [As a result,] an exception 
from section 3.21 also must govern the prohibition in section 15.1, lest the City’s reservation of 
the authority to grant such an exception be a nullity. As a result, the contract as a whole contains 
no generally applicable non-discrimination requirement. 

Finally, the City and intervenor-respondents contend that the availability of exceptions under 
section 3.21 is irrelevant because the Commissioner has never granted one. That misapprehends 
the issue. The creation of a formal mechanism for granting exceptions renders a policy not 
generally applicable, regardless whether any exceptions have been given, because it invites the 
government to decide which reasons for not complying with the policy are worthy of solicitude—
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here, at the Commissioner’s “sole discretion.” 
C 
In addition to relying on the contract, the City argues that CSS’s refusal to certify same-sex 

couples constitutes an “Unlawful Public Accommodations Practice[]” in violation of the Fair 
Practices Ordinance. That ordinance forbids “deny[ing] or interfer[ing] with the public 
accommodations opportunities of an individual or otherwise discriminat[ing] based on his or her 
race, ethnicity, color, sex, sexual orientation, ... disability, marital status, familial status,” or several 
other protected categories. Phila. Code § 9–1106(1) (2016). The City contends that foster care 
agencies are public accommodations and therefore forbidden from discriminating on the basis of 
sexual orientation when certifying foster parents. 

[But we conclude that] foster care agencies do not act as public accommodations in performing 
certifications. 

The ordinance defines a public accommodation in relevant part as “[a]ny place, provider or 
public conveyance, whether licensed or not, which solicits or accepts the patronage or trade of the 
public or whose goods, services, facilities, privileges, advantages or accommodations are 
extended, offered, sold, or otherwise made available to the public.” § 9–1102(1)(w). Certification 
is not “made available to the public” in the usual sense of the words. To make a service “available” 
means to make it “accessible, obtainable.” Related state law illustrates the same point. A 
Pennsylvania antidiscrimination statute similarly defines a public accommodation as an 
accommodation that is “open to, accepts or solicits the patronage of the general public.” Pa. Stat. 
Ann., Tit. 43, §954(l). It fleshes out that definition with examples like hotels, restaurants, drug 
stores, swimming pools, barbershops, and public conveyance. The “common theme” is that a 
public accommodation must “provide a benefit to the general public allowing individual members 
of the general public to avail themselves of that benefit if they so desire.” 

Certification as a foster parent, by contrast, is not readily accessible to the public. It involves a 
customized and selective assessment that bears little resemblance to staying in a hotel, eating at a 
restaurant, or riding a bus. The process takes three to six months. Applicants must pass background 
checks and a medical exam. Foster agencies are required to conduct an intensive home study during 
which they evaluate, among other things, applicants’ “mental and emotional adjustment,” 
“community ties with family, friends, and neighbors,” and “[e]xisting family relationships, 
attitudes and expectations regarding the applicant’s own children and parent/child relationships.” 
Such inquiries would raise eyebrows at the local bus station. And agencies understandably 
approach this sensitive process from different angles. As the City itself explains to prospective 
foster parents, “[e]ach agency has slightly different requirements, specialties, and training 
programs.” All of this confirms that the one-size-fits-all public accommodations model is a poor 
match for the foster care system. 

The City asks us to adhere to the District Court’s contrary determination that CSS qualifies as 
a public accommodation under the ordinance . . . Although “we ordinarily defer to lower court 
constructions of state statutes, we do not invariably do so.” Frisby v. Schultz, 487 U.S. 474 (1988) 
. . . We agree with CSS’s position, which it has maintained from the beginning of this dispute, that 
its “foster services do not constitute a ‘public accommodation’ under the City’s Fair Practices 
Ordinance, and therefore it is not bound by that ordinance.” We therefore have no need to assess 
whether the ordinance is generally applicable. 
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III . . .  
A government policy can survive strict scrutiny only if it advances “interests of the highest 

order” and is narrowly tailored to achieve those interests. Lukumi, Put another way, so long as the 
government can achieve its interests in a manner that does not burden religion, it must do so. 

The City asserts that its non-discrimination policies serve three compelling interests: 
maximizing the number of foster parents, protecting the City from liability, and ensuring equal 
treatment of prospective foster parents and foster children. The City states these objectives at a 
high level of generality, but the First Amendment demands a more precise analysis. Rather than 
rely on “broadly formulated interests,” courts must “scrutinize[ ] the asserted harm of granting 
specific exemptions to particular religious claimants.”  O Centro. The question, then, is not 
whether the City has a compelling interest in enforcing its non-discrimination policies generally, 
but whether it has such an interest in denying an exception to CSS. 

Once properly narrowed, the City’s asserted interests are insufficient. Maximizing the number 
of foster families and minimizing liability are important goals, but the City fails to show that 
granting CSS an exception will put those goals at risk. If anything, including CSS in the program 
seems likely to increase, not reduce, the number of available foster parents. As for liability, the 
City offers only speculation that it might be sued over CSS’s certification practices. Such 
speculation is insufficient to satisfy strict scrutiny, particularly because the authority to certify 
foster families is delegated to agencies by the State, not the City. 

That leaves the interest of the City in the equal treatment of prospective foster parents and 
foster children. We do not doubt that this interest is a weighty one, for “[o]ur society has come to 
the recognition that gay persons and gay couples cannot be treated as social outcasts or as inferior 
in dignity and worth.”  Masterpiece Cakeshop. On the facts of this case, however, this interest 
cannot justify denying CSS an exception for its religious exercise. The creation of a system of 
exceptions under the contract undermines the City’s contention that its non-discrimination policies 
can brook no departures. The City offers no compelling reason why it has a particular interest in 
denying an exception to CSS while making them available to others . . .  

CSS seeks only an accommodation that will allow it to continue serving the children of 
Philadelphia in a manner consistent with its religious beliefs; it does not seek to impose those 
beliefs on anyone else. The refusal of Philadelphia to contract with CSS for the provision of foster 
care services unless it agrees to certify same-sex couples as foster parents cannot survive strict 
scrutiny, and violates the First Amendment. 

JUSTICE BARRETT, with whom JUSTICE KAVANAUGH joins, and with whom JUSTICE BREYER 
joins as to all but the first paragraph, concurring: 

In Employment Div., Dept. of Human Resources of Ore. v. Smith, this Court held that a neutral 
and generally applicable law typically does not violate the Free Exercise Clause—no matter how 
severely that law burdens religious exercise. Petitioners, their amici, scholars, and Justices of this 
Court have made serious arguments that Smith ought to be overruled. While history looms large 
in this debate, I find the historical record more silent than supportive on the question whether the 
founding generation understood the First Amendment to require religious exemptions from 
generally applicable laws in at least some circumstances. In my view, the textual and structural 
arguments against Smith are more compelling. As a matter of text and structure, it is difficult to 
see why the Free Exercise Clause—lone among the First Amendment freedoms—offers nothing 
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more than protection from discrimination. 
Yet what should replace Smith? The prevailing assumption seems to be that strict scrutiny 

would apply whenever a neutral and generally applicable law burdens religious exercise. But I am 
skeptical about swapping Smith’s categorical antidiscrimination approach for an equally 
categorical strict scrutiny regime, particularly when this Court’s resolution of conflicts between 
generally applicable laws and other First Amendment rights—like speech and assembly—has been 
much more nuanced. There would be a number of issues to work through if Smith were overruled. 
To name a few: Should entities like Catholic Social Services—which is an arm of the Catholic 
Church—be treated differently than individuals? Cf.  Hosanna-Tabor. Should there be a distinction 
between indirect and direct burdens on religious exercise? Cf. Braunfeld v. Brown. What forms of 
scrutiny should apply? And if the answer is strict scrutiny, would pre-Smith cases rejecting free 
exercise challenges to garden-variety laws come out the same way? 

We need not wrestle with these questions in this case, though, because the same standard 
applies regardless whether Smith stays or goes . . . As the Court’s opinion today explains, the 
government contract at issue provides for individualized exemptions from its nondiscrimination 
rule, thus triggering strict scrutiny. And all nine Justices agree that the City cannot satisfy strict 
scrutiny. I therefore see no reason to decide in this case whether Smith should be overruled, much 
less what should replace it. 

JUSTICE ALITO, with whom JUSTICE THOMAS and JUSTICE GORSUCH join, concurring in the 
judgment: 

[In a sweeping 77-page concurrence, Justice Alito argues that Smith should be overruled. He 
argues that Smith is incompatible with the original understanding of the First Amendment and 
early caselaw giving exemptions, drawing upon much of the material given at the beginning of 
Chapter 3 in the casebook. He also argues that Smith itself was poorly reasoned, and that Smith 
has already been undermined by decisions like Hosanna-Tabor and Masterpiece Cakeshop.] 

JUSTICE GORSUCH, with whom JUSTICE THOMAS and JUSTICE ALITO join, concurring in the 
judgment: 

The Court granted certiorari to decide whether to overrule Employment Div., Dept. of Human 
Resources of Ore. v. Smith. As Justice Alito’s opinion demonstrates, Smith failed to respect this 
Court’s precedents, was mistaken as a matter of the Constitution’s original public meaning, and 
has proven unworkable in practice. A majority of our colleagues, however, seek to sidestep the 
question . . . 

On the surface it may seem a nice move, but dig an inch deep and problems emerge . . . The 
district court held that the City’s public accommodations law (its Fair Practices Ordinance or FPO) 
is both generally applicable and applicable to CSS . . . The Third Circuit did not address [the issue]. 
And not one of the over 80 briefs before us contests it. To get to where it wishes to go, then, the 
majority . . . changes the conversation. The majority ignores the FPO’s expansive definition of 
“public accommodations.” . . . Instead, it asks us to look to a different public accommodations 
law—a Commonwealth of Pennsylvania public accommodations statute. And, the majority 
promises, CSS fails to qualify as a public accommodation under the terms of that law. But why 
should we ignore the City’s law and look to the Commonwealth’s? No one knows because the 
majority doesn’t say . . .  

The majority’s gloss on state law isn’t just novel, it’s probably wrong. While the 
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[Pennsylvania] statute lists hotels, restaurants, and swimming pools as examples of public 
accommodations, it also lists over 40 other kinds of institutions—and the statute emphasizes that 
these examples are illustrative, not exhaustive. Among its illustrations, too, the statute offers public 
“colleges and universities” as examples of public accommodations. Often these institutions do 
engage in a “customized and selective assessment” of their clients (students) and employees 
(faculty). And if they can qualify as public accommodations under the state statute, it isn’t exactly 
clear why foster agencies cannot. What does the majority have to say about this problem? Again, 
silence . . .  

Still that’s not the end of it . . . The City argues that, in addition to the FPO, another generally 
applicable nondiscrimination rule can be found in § 15.1 of its contract with CSS. That provision 
independently instructs that foster service providers “shall not discriminate or permit 
discrimination against any individual on the basis of ... sexual orientation.” . . . Once more, the 
majority must find some way around the problem. [It does so, Justice Gorsuch argues, by 
unpersuasively arguing that a different section of the contract, § 3.21, somehow implicitly modifies 
§ 15.1 to create exceptions at the Commissioner’s discretion.]  

From start to finish, it is a dizzying series of maneuvers. [I]t’s hard not to wonder if the majority 
is so anxious to say nothing about Smith’s fate that it is willing to say pretty much anything about 
municipal law and the parties’ briefs. One way or another, the majority seems determined to 
declare there is no “need” or “reason” to revisit Smith today.  

But tell that to CSS. Its litigation has already lasted years—and today’s (ir)resolution promises 
more of the same . . . As the final arbiter of state law, the Pennsylvania Supreme Court can 
effectively overrule the majority’s reading of the Commonwealth’s public accommodations law. 
The City can revise its FPO to make even plainer still that its law does encompass foster services. 
Or with a flick of a pen, municipal lawyers may rewrite the City’s contract to close the § 3.21 
loophole. 

Once any of that happens, CSS will find itself back where it started. The City has made clear 
that it will never tolerate CSS carrying out its foster-care mission in accordance with its sincerely 
held religious beliefs. To the City, it makes no difference that CSS has not denied service to a 
single same-sex couple; that dozens of other foster agencies stand willing to serve same-sex 
couples; or that CSS is committed to help any inquiring same-sex couples find those other 
agencies. The City has expressed its determination to put CSS to a choice: Give up your sincerely 
held religious beliefs or give up serving foster children and families . . . 

Nor will CSS bear the costs of the Court’s indecision alone. Individuals and groups across the 
country will pay the price—in dollars, in time, and in continued uncertainty about their religious 
liberties. Consider Jack Phillips, the baker whose religious beliefs prevented him from creating 
custom cakes to celebrate same-sex weddings. See Masterpiece Cakeshop. After being forced to 
litigate all the way to the Supreme Court, we ruled for him on narrow grounds similar to those the 
majority invokes today . . . But with Smith still on the books, all that victory assured Mr. Phillips 
was a new round of litigation—with officials now presumably more careful about admitting their 
motives. See Associated Press, Lakewood Baker Jack Phillips Sued for Refusing Gender 
Transition Cake (Mar. 22, 2021), https://denver.cbslocal.com/2021/03/22/jack-phillips-
masterpiece-cakeshop-lakewood-transgender/. A nine-year odyssey thus barrels on . . .  

It’s not as if we don’t know the right answer. Smith has been criticized since the day it was 
decided. No fewer than ten Justices—including six sitting Justices—have questioned its fidelity to 
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the Constitution. The Court granted certiorari in this case to resolve its fate. The parties and amici 
responded with over 80 thoughtful briefs addressing every angle of the problem. Justice Alito has 
offered a comprehensive opinion explaining why Smith should be overruled. And not a single 
Justice has lifted a pen to defend the decision. So what are we waiting for? 

_______ 
NOTES AND QUESTIONS 

1. Addressing Certain Issues and Avoiding Others. Fulton holds that the mere ability of the 
Commissioner to make exceptions—regardless of whether the Commissioner ever actually made 
exceptions—entitles CSS to a religious exemption here. In this way, Fulton is akin to some Free 
Speech cases, which forbid government officials being given too much discretion over what speech 
to allow. See, e.g., Forsyth Cty. v. Nationalist Movement, 505 U.S. 123, 133 (1992) (“The First 
Amendment prohibits the vesting of such unbridled discretion in a government official.”). 

Justice Gorsuch accuses the majority of manipulating certain things—state law, city law, the 
city’s contract with CSS—to reach that result. Is he right about that? Is the Court in Fulton being 
appropriately judicious or is it inappropriately ducking the real issues at stake? Notice how many 
issues the Court ignores. It does not address Smith, for one thing. But notice also how, by 
categorizing this as a discrimination case, it avoids all questions about whether religious entities 
can seek religious exemptions when they receive government funds or act as government 
contractors. Does that help to explain the Court’s unanimity? 

2. Hypothetical Exemptions and Hypothetical Discrimination. Philadelphia here placed 
great weight on the fact that it had never actually granted an exemption from the nondiscrimination 
rules. Yet it payed no attention to the fact that CSS had ever actually discriminated in fact. Are 
those positions inconsistent or not? 

3. What Would Come After Smith? In Justice Alito’s concurring opinion, three Justices say 
they would overrule Smith and (probably) return to the old Sherbert/Yoder test. (Justice Alito 
hedges on this a little, saying only that Sherbert/Yoder is the “legal standard [that] comes most 
readily to mind” when thinking about what should replace Smith.) But in Justice Barrett’s 
concurring opinion, three other Justices—the bipartisan coalition of Justice Breyer, Justice 
Kavanaugh, and Justice Barrett—simultaneously express reluctance about Smith as well as 
reluctance about Sherbert/Yoder as the replacement. 

If Smith is eventually overruled, are there realistic replacements other Sherbert/Yoder’s strict-
scrutiny model? From an originalist perspective, the strict-scrutiny approach is a product of the 
modern Court and bears little resemblance to framing-era conceptualization of rights. And also 
consider the Establishment Clause. For a long time, the Court maintained the idea that a single 
test—the Lemon test (which is discussed briefly on p. 221 of the Free Exercise chapter and covered 
in more detail later in the Establishment Clause chapters)—would govern all Establishment Clause 
cases. But over time, the Supreme Court has come to abandon Lemon in favor of a series of context-
specific mini-tests tailored to particular recurring questions. Could the same happen for the Free 
Exercise Clause if Smith is abandoned? How would that work? 

Consider the following: 
• Founding-era state constitutions allowed restrictions on free exercise to protect “public 
peace and safety.” Madison similarly spoke of protecting “private rights and the public peace.” 
This suggests that instead of an undifferentiated “compelling governmental interest” standard, 
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courts might distinguish between free exercise claims that would either entail violence or 
intrude into the private rights of life, liberty, or property of others.  
• Some religious claims are for exemptions that would have secular value to many people 
not sharing the religion—for example, exemption from taxation or from military conscription. 
Granting such exemptions only to religious claimants would create an incentive to adopt (or 
feign) the relevant religious belief. Courts could subject such claims to more skeptical scrutiny 
or fashion remedies that extend to a broader class of claimant. That may be why claims for tax 
exemptions almost always fail, and claims for draft exemptions were extended to objectors 
who were not evidently “religious.” 
• Some laws have paternalistic purposes. Some laws have expressive purposes. Free exercise 
claims should be particularly powerful in those instances.  
• The right of religious organizations to govern themselves through the establishment of 
doctrine and choice of ministers has roots in non-establishment as well as free exercise. The 
Court has already moved to treat these claims as absolute. See Hosanna-Tabor (p. 281). 
• Where the government recognizes exceptions for secular activities not easily 
distinguishable from religious activities, this strongly suggests a lack of genuine governmental 
purpose.  
Some of these ideas are already recognized in the law, and some are not. If Smith is overruled, 

the courts will have thirty years of jurisprudential work to make up for. Maybe universal 
application of strict scrutiny will supply the answer, but maybe courts will work out more specific 
doctrines that respond to particular recurring patterns. It will take time. 

4. Free Speech and Free Exercise. In explaining her reluctance to go with the strict-scrutiny 
model of Sherbert/Yoder, Justice Barrett raises a question about free speech. Why, she asks, should 
incidental burdens on free exercise rights should be treated with strict scrutiny when incidental 
burdens on free speech rights often are not? A leading case here, United States v. O'Brien, 391 
U.S. 367 (1968), involved David Paul O’Brien, who illegally burned his draft card to protest the 
Vietnam War. Upholding his conviction, O’Brien famously adopted a deferential version of 
intermediate scrutiny for generally applicable laws that incidentally burdened speech rights. 

Are there reasons to treat religion differently than speech? O’Brien has a lot of ways to protest 
the Vietnam War other than burning his draft card. But when “Native Americans are barred from 
ingesting using peyote in worship, they can’t [simply] switch to wine.” Thomas C. Berg & Douglas 
Laycock, Protecting Free Exercise Under Smith and After Smith, -- CATO SUP. CT. REV -- 
(forthcoming 2021). Is the prevenient and fixed nature of religious obligation sufficient to justify 
doctrinal distinctions between speech and religion? 

5. Justice Barrett’s Questions. To help her resolve the issue of whether Smith should be 
overruled, Justice Barrett’s concurrence asks four questions. If you were trying to give the best 
answers to her questions, what would you say? 
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Insert after any of the following: 

• After p. 164, following Lukumi and cases on “neutral and generally applicable laws” 
• After p. 256, following Larson, Kiryas Joel, and notes on denominational neutrality 
• At p. 522, following materials on public religious displays 

 

TRUMP V. HAWAII 
138 S.Ct. 2392 (2018) 

CHIEF JUSTICE ROBERTS delivered the opinion of the Court. 
Under the Immigration and Nationality Act, foreign nationals seeking entry into the United 

States undergo a vetting process to ensure that they satisfy the numerous requirements for 
admission. The Act also vests the President with authority to restrict the entry of aliens whenever 
he finds that their entry “would be detrimental to the interests of the United States.” 8 U. S. C. 
§1182(f). Relying on that delegation, the President concluded that it was necessary to impose entry 
restrictions on nationals of countries that do not share adequate information for an informed entry 
determination, or that otherwise present national security risks. . . .We now decide whether the 
President had authority under the Act to issue the Proclamation, and whether the entry policy 
violates the Establishment Clause of the First Amendment. 

I 
A 
[Then-candidate Donald Trump made various statements against Islam and Muslims during 

the 2016 presidential campaign, including a call for a temporary “total and complete shutdown of 
Muslims entering the U.S.” Shortly after taking office, he signed an executive order that 
temporarily suspended the entry of foreign nationals from seven countries, all with 90-99 percent 
Muslim populations, and all of which “had been previously identified by Congress or prior 
administrations as posing heightened terrorism risks.” After courts enjoined that order, the 
President replaced it with a second (EO–2), which restricted entry for 90 days from six of the seven 
countries, pending a review by multiple federal agencies. Lower courts also enjoined EO–2, 
although the Supreme Court stayed the injunctions and the order went into effect and expired. 

[Based on the multi-agency review, the President issued a third order, the Proclamation. It 
restricted entry by nationals of seven nations—Chad, Iran, Libya, North Korea, Syria, Venezuela, 
and Yemen—“whose systems for managing and sharing information about their nationals the 
President deemed inadequate.” Five of these were Muslim-dominated; four had been covered by 
the previous bans. The nations’ asserted inadequacies included poor integrity of their travel 
documents, their insufficient disclosure of information to the U.S. about criminal history and 
suspected terrorist links, and “various indicators of national security risk, including whether the 
foreign state is a known or potential terrorist safe haven.” The scope of restrictions varied among 
nations; for example, as to Venezuela it “limit[ed] entry only of certain government officials and 
their family members.” The Proclamation exempted lawful permanent residents and foreign 
nationals who had been granted asylum, and it provided for case-by-case waivers. 

[The Proclamation was challenged by the State of Hawaii, whose university recruits students 
and faculty from the designated countries; three individuals with relatives who were banned from 
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entry; and the Muslim Association of Hawaii. The lower courts enjoined the Proclamation, without 
reaching the Establishment Clause question, on the ground that it violated provisions of the 
immigration statute. 

[The Supreme Court found that the Proclamation was judicially reviewable, but that it was 
consistent with the provisions of the immigration statute.] 

IV 
A 
We now turn to plaintiffs’ claim that the Proclamation was issued for the unconstitutional 

purpose of excluding Muslims. [The Court first concluded that the three individual plaintiffs had 
standing to sue based on their “particularized . . . interest in being united with [their] relatives.” It 
did not reach whether the individuals could sue based on the alleged “spiritual and dignitary harm” 
they suffered because “the Proclamation [allegedly] ‘establishes a disfavored faith.’”] 

B 
. . . Our cases recognize that “[t]he clearest command of the Establishment Clause is that one 

religious denomination cannot be officially preferred over another.” Larson v. Valente [p. 245]. 
Plaintiffs believe that the Proclamation violates this prohibition by singling out Muslims for 
disfavored treatment. The entry suspension, they contend, operates as a “religious gerrymander,” 
in part because most of the countries covered by the Proclamation have Muslim-majority 
populations. . . . Relying on Establishment Clause precedents concerning laws and policies applied 
domestically, plaintiffs allege that the primary purpose of the Proclamation was religious animus 
and that the President’s stated concerns about vetting protocols and national security were but 
pretexts for discriminating against Muslims. . . . 

At the heart of plaintiffs’ case is a series of statements by the President and his advisers casting 
doubt on the official objective of the Proclamation. For example, while a candidate on the 
campaign trail, the President published a “Statement on Preventing Muslim Immigration” that 
called for a “total and complete shutdown of Muslims entering the United States until our country’s 
representatives can figure out what is going on.” That statement remained on his campaign website 
until May 2017. Then-candidate Trump also stated that “Islam hates us” and asserted that the 
United States was “having problems with Muslims coming into the country.” Shortly after being 
elected, when asked whether violence in Europe had affected his plans to “ban Muslim 
immigration,” the President replied, “You know my plans. All along, I’ve been proven to be right.” 

One week after his inauguration, the President issued EO–1. In a television interview, one of 
the President’s campaign advisers explained that when the President “first announced it, he said, 
‘Muslim ban.’ He called me up. He said, ‘Put a commission together. Show me the right way to 
do it legally.’” The adviser said he assembled a group of Members of Congress and lawyers that 
“focused on, instead of religion, danger. . . . [The order] is based on places where there [is] 
substantial evidence that people are sending terrorists into our country.” 

Plaintiffs also note that after issuing EO–2 to replace EO–1, the President expressed regret that 
his prior order had been “watered down” and called for a “much tougher version” of his “Travel 
Ban.” Shortly before the release of the Proclamation, he stated that the “travel ban . . . should be 
far larger, tougher, and more specific,” but “stupidly that would not be politically correct.” More 
recently, on November 29, 2017, the President retweeted links to three anti-Muslim propaganda 
videos. . . . 
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The President of the United States possesses an extraordinary power to speak to his fellow 
citizens and on their behalf. Our Presidents have frequently used that power to espouse the 
principles of religious freedom and tolerance on which this Nation was founded. In 1790 George 
Washington reassured the Hebrew Congregation of Newport, Rhode Island that “happily the 
Government of the United States . . . gives to bigotry no sanction, to persecution no assistance 
[and] requires only that they who live under its protection should demean themselves as good 
citizens.” President Eisenhower, at the opening of the Islamic Center of Washington, similarly 
pledged to a Muslim audience that “America would fight with her whole strength for your right to 
have here your own church,” declaring that “[t]his concept is indeed a part of America.” Public 
Papers of the Presidents, Dwight D. Eisenhower, June 28, 1957. And just days after the attacks of 
September 11, 2001, President George W. Bush returned to the same Islamic Center to implore his 
fellow Americans—Muslims and non-Muslims alike—to remember during their time of grief that 
“[t]he face of terror is not the true faith of Islam,” and that America is “a great country because we 
share the same values of respect and dignity and human worth.” Public Papers of the Presidents, 
George W. Bush, Sept. 17, 2001. Yet it cannot be denied that the Federal Government and the 
Presidents who have carried its laws into effect have—from the Nation’s earliest days—performed 
unevenly in living up to those inspiring words. 

Plaintiffs argue that this President’s words strike at fundamental standards of respect and 
tolerance, in violation of our constitutional tradition. But the issue before us is not whether to 
denounce the statements. It is instead the significance of those statements in reviewing a 
Presidential directive, neutral on its face, addressing a matter within the core of executive 
responsibility. In doing so, we must consider not only the statements of a particular President, but 
also the authority of the Presidency itself. 

The case before us differs in numerous respects from the conventional Establishment Clause 
claim. Unlike the typical suit involving religious displays or school prayer, plaintiffs seek to 
invalidate a national security directive regulating the entry of aliens abroad. Their claim 
accordingly raises a number of delicate issues regarding the scope of the constitutional right and 
the manner of proof. The Proclamation, moreover, is facially neutral toward religion. Plaintiffs 
therefore ask the Court to probe the sincerity of the stated justifications for the policy by reference 
to extrinsic statements—many of which were made before the President took the oath of office. 
These various aspects of plaintiffs’ challenge inform our standard of review. 

C 
For more than a century, this Court has recognized that the admission and exclusion of foreign 

nationals is a “fundamental sovereign attribute exercised by the Government’s political 
departments largely immune from judicial control.” Fiallo v. Bell (1977). Because decisions in 
these matters may implicate “relations with foreign powers,” or involve “classifications defined in 
the light of changing political and economic circumstances,” such judgments “are frequently of a 
character more appropriate to either the Legislature or the Executive.” Mathews v. Diaz (1976). 

Nonetheless, although foreign nationals seeking admission have no constitutional right to 
entry, this Court has engaged in a circumscribed judicial inquiry when the denial of a visa allegedly 
burdens the constitutional rights of a U. S. citizen. In Kleindienst v. Mandel (1972), the Attorney 
General denied admission to a Belgian journalist and self-described “revolutionary Marxist,” 
Ernest Mandel, who had been invited to speak at a conference at Stanford University. The 
professors who wished to hear Mandel speak challenged that decision under the First 
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Amendment, and we acknowledged that their constitutional “right to receive information” was 
implicated. But we limited our review to whether the Executive gave a “facially legitimate and 
bona fide” reason for its action. Given the authority of the political branches over admission, we 
held that “when the Executive exercises this [delegated] power negatively on the basis of a facially 
legitimate and bona fide reason, the courts will neither look behind the exercise of that discretion, 
nor test it by balancing its justification” against the asserted constitutional interests of U. S. 
citizens. . . . 

Mandel’s narrow standard of review “has particular force” in admission and immigration cases 
that overlap with “the area of national security.” [Citation omitted. The Court warned about 
“intru[sions] on the President’s constitutional responsibilities in the area of foreign affairs” and the 
courts’ “lack of competence” in “‘collecting evidence and drawing inferences’ on questions of 
national security.”] 

. . . A conventional application of Mandel, asking only whether the policy is facially legitimate 
and bona fide, would put an end to our review. But the Government has suggested that it may be 
appropriate here for the inquiry to extend beyond the facial neutrality of the order. For our purposes 
today, we assume that we may look behind the face of the Proclamation to the extent of applying 
rational basis review. That standard of review considers whether the entry policy is plausibly 
related to the Government’s stated objective to protect the country and improve vetting processes. 
See Railroad Retirement Bd. v. Fritz (1980). As a result, we may consider plaintiffs’ extrinsic 
evidence, but will uphold the policy so long as it can reasonably be understood to result from a 
justification independent of unconstitutional grounds.  

D 
Given the standard of review, it should come as no surprise that the Court hardly ever strikes 

down a policy as illegitimate under rational basis scrutiny. On the few occasions where we have 
done so, a common thread has been that the laws at issue lack any purpose other than a “bare . . . 
desire to harm a politically unpopular group.” Department of Agriculture v. Moreno (1973). [Also 
citing Cleburne Living Center v. City of Cleburne (1985); Romer v. Evans (1996).]  

The Proclamation does not fit this pattern. It cannot be said that it is impossible to “discern a 
relationship to legitimate state interests” or that the policy is “inexplicable by anything but 
animus.” Indeed, the dissent can only attempt to argue otherwise by refusing to apply anything 
resembling rational basis review. . . . 

The Proclamation is expressly premised on legitimate purposes: preventing entry of nationals 
who cannot be adequately vetted and inducing other nations to improve their practices. The text 
says nothing about religion. Plaintiffs and the dissent nonetheless emphasize that five of the seven 
nations currently included in the Proclamation have Muslim-majority populations. Yet that fact 
alone does not support an inference of religious hostility, given that the policy covers just 8% of 
the world’s Muslim population and is limited to countries that were previously designated by 
Congress or prior administrations [including the Obama administration] as posing national security 
risks. 

The Proclamation, moreover, reflects the results of a worldwide review process undertaken by 
multiple Cabinet officials and their agencies. Plaintiffs seek to discredit the findings of the review, 
pointing to deviations from the review’s baseline criteria resulting in the inclusion of Somalia and 
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omission of Iraq. But as the Proclamation explains, in each case the determinations were justified 
by the distinct conditions in each country. . . . 

[P]laintiffs and the dissent challenge the entry suspension based on their perception of its 
effectiveness and wisdom. They suggest that the policy is overbroad and does little to serve 
national security interests. But we cannot substitute our own assessment for the Executive’s 
predictive judgments on such matters, all of which “are delicate, complex, and involve large 
elements of prophecy.” . . .  

Three additional features of the entry policy support the Government’s claim of a legitimate 
national security interest. First, since the President introduced entry restrictions in January 2017, 
three Muslim-majority countries—Iraq, Sudan, and [post-Proclamation] Chad—have been 
removed from the list of covered countries. . . . 

Second, for those countries that remain subject to entry restrictions, the Proclamation includes 
significant exceptions for various categories of foreign nationals. The policy permits nationals 
from nearly every covered country to travel to the United States on a variety of nonimmigrant visas 
[including, depending on the country, students, exchange or business visitors, and tourists]. The 
Proclamation also exempts permanent residents and individuals who have been granted asylum. 

Third, the Proclamation creates a waiver program open to all covered foreign nationals seeking 
entry as immigrants or nonimmigrants. [Consular officers can give waivers if] the alien 
demonstrates that (1) denying entry would cause undue hardship; (2) entry would not pose a threat 
to public safety; and (3) entry would be in the interest of the United States. . . .  

Finally, the dissent invokes Korematsu v. United States (1944). Whatever rhetorical advantage 
the dissent may see in doing so, Korematsu has nothing to do with this case. The forcible relocation 
of U. S. citizens to concentration camps, solely and explicitly on the basis of race, is objectively 
unlawful and outside the scope of Presidential authority. But it is wholly inapt to liken that morally 
repugnant order to a facially neutral policy denying certain foreign nationals the privilege of 
admission. The entry suspension is an act that is well within executive authority and could have 
been taken by any other President—the only question is evaluating the actions of this particular 
President in promulgating an otherwise valid Proclamation. 

The dissent’s reference to Korematsu, however, affords this Court the opportunity to make 
express what is already obvious: Korematsu was gravely wrong the day it was decided, has been 
overruled in the court of history, and—to be clear—“has no place in law under the Constitution.” 
Id. (Jackson, J., dissenting). 

* * * 
Under these circumstances, the Government has set forth a sufficient national security 

justification to survive rational basis review. We express no view on the soundness of the policy. 
We simply hold today that plaintiffs have not demonstrated a likelihood of success on the merits 
of their constitutional claim. 

 
Justice KENNEDY, concurring. 

I join the Court’s opinion in full. . . . 
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. . . There are numerous instances in which the statements and actions of Government officials 
are not subject to judicial scrutiny or intervention. That does not mean those officials are free to 
disregard the Constitution and the rights it proclaims and protects. The oath that all officials take 
to adhere to the Constitution is not confined to those spheres in which the Judiciary can correct or 
even comment upon what those officials say or do. Indeed, the very fact that an official may have 
broad discretion, discretion free from judicial scrutiny, makes it all the more imperative for him or 
her to adhere to the Constitution and to its meaning and its promise. 

. . . It is an urgent necessity that officials adhere to [First Amendment] guarantees and mandates 
in all their actions, even in the sphere of foreign affairs. An anxious world must know that our 
Government remains committed always to the liberties the Constitution seeks to preserve and 
protect, so that freedom extends outward, and lasts. 

 
Justice BREYER, with whom Justice KAGAN joins, dissenting. 

. . . In my view, the Proclamation’s elaborate system of exemptions and waivers can and should 
help us answer [whether it was motivated by anti-Muslim animus or national-security concerns]. 
That system provides for case-by-case consideration of persons who may qualify for visas despite 
the Proclamation’s general ban. . . . 

On the one hand, if the Government is applying the exemption and waiver provisions as 
written, then its argument for the Proclamation’s lawfulness is strengthened. . . . [S]ince the case-
by-case exemptions and waivers apply without regard to the individual’s religion, application of 
that system would help make clear that the Proclamation does not deny visas to numerous Muslim 
individuals (from those countries) who do not pose a security threat. And that fact would help to 
rebut the First Amendment claim that the Proclamation rests upon anti-Muslim bias rather than 
security need. . . . 

On the other hand, if the Government is not applying the system of exemptions and waivers 
that the Proclamation contains, then . . . the claim that the Proclamation is a “Muslim ban,” rather 
than a “security-based” ban, becomes much stronger. . . .  

Unfortunately there is evidence that supports the second possibility, i.e., that the Government 
is not applying the Proclamation as written. [Justice Breyer listed evidence that the government 
was granting few or no waivers. He would therefore have remanded the case for further evidence 
on this question.] 

 
Justice SOTOMAYOR, with whom Justice GINSBURG joins, dissenting. 

. . . Based on the evidence in the record, a reasonable observer would conclude that the 
Proclamation was motivated by anti-Muslim animus. That alone suffices to show that plaintiffs 
are likely to succeed on the merits of their Establishment Clause claim. The majority holds 
otherwise by ignoring the facts, misconstruing our legal precedent, and turning a blind eye to the 
pain and suffering the Proclamation inflicts upon countless families and individuals, many of 
whom are United States citizens. . . . 

I . . . 
A 
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. . . The “clearest command” of the Establishment Clause is that the Government cannot favor 
or disfavor one religion over another. Larson [other citations omitted].  

. . . To determine whether plaintiffs have proved an Establishment Clause violation, the Court 
asks whether a reasonable observer would view the government action as enacted for the purpose 
of disfavoring a religion. See McCreary County v. ACLU [(p. 518), which invalidated a county’s 
official display of the Ten Commandments]. . . .  

B 
1 
Although the majority briefly recounts a few of the statements and background events that 

form the basis of plaintiffs’ constitutional challenge, that highly abridged account does not tell 
even half of the story. [Justice Sotomayor described further statements by President Trump, 
including: 

• His initial published call for a “complete shutdown” also said: “Shariah [Islamic law] 
authorizes such atrocities as murder against nonbelievers who won’t convert, 
beheadings and more unthinkable acts that pose great harm to Americans, especially 
women.” 

• In December 2015, he “justified his proposal by noting that President Franklin D. 
Roosevelt ‘did the same thing’ with respect to the internment of Japanese Americans 
during World War II.”  

• Later in the campaign, he “told an apocryphal story about United States General John 
J. Pershing killing a large group of Muslim insurgents in the Philippines with bullets 
dipped in pigs’ blood in the early 1900’s.” He also “called for surveillance of mosques 
in the United States, blaming terrorist attacks on Muslims’ lack of ‘assimilation’ and 
their commitment to ‘sharia law’”; and “he opined that Muslims ‘do not respect us at 
all.’” 

• When the President signed EO–1, he read its title, “Protecting the Nation From Foreign 
Terrorist Entry Into the United States,” then “looked up, and said ‘We all know what 
that means.’” He also said that “under EO–1, Christians would be given priority for 
entry as refugees into the United States”—although that refugee provision was 
ultimately eliminated in the Proclamation. 

• “After EO–2 was issued, the White House Press Secretary told reporters that, by issuing 
EO–2, President Trump ‘continue[d] to deliver on . . . his most significant campaign 
promises.’” 

• The President several times tweeted that later orders were simply a “watered down” or 
“politically correct” version of the first ban and said he would prefer “to go back to the 
first [one].”] . . . 

II 
Rather than defend the President’s problematic statements, the Government urges this Court 

to set them aside and defer to the President on issues related to immigration and national security. 
The majority accepts that invitation and incorrectly applies a watered-down legal standard in an 
effort to short circuit plaintiffs’ Establishment Clause claim. . . . 

[Justice Sotomayor distinguished the Mandel case:] [E]ven the Government agreed at oral 
argument that where the Court confronts a situation involving “all kinds of denigrating comments 

Religion and the Constitution (4th ed.) / 2021-22 Supplement / Pg. 057



8 

about” a particular religion and a subsequent policy that is designed with the purpose of disfavoring 
that religion but that “dot[s] all the i’s and . . . cross[es] all the t’s,” Mandel would not “pu[t] an 
end to judicial review of that set of facts.” 

In light of the Government’s suggestion . . ., the majority rightly declines to apply Mandel’s 
“narrow standard of review” and “assume[s] that we may look behind the face of the 
Proclamation.” In doing so, however, the Court, without explanation or precedential support, limits 
its review of the Proclamation to rational-basis scrutiny. That approach is perplexing, given that 
in other Establishment Clause cases, including those involving claims of religious animus or 
discrimination, this Court has applied a more stringent standard of review. See, e.g., 
McCreary; Larson. . . . But even under rational-basis review, the Proclamation must fall. . . . 

The majority insists that the Proclamation furthers two interrelated national-security interests: 
“preventing entry of nationals who cannot be adequately vetted and inducing other nations to 
improve their practices.”  But [this is unfounded]. 

The majority first emphasizes that the Proclamation “says nothing about religion.”  Even so, 
the Proclamation, just like its predecessors, overwhelmingly targets Muslim-majority nations. 
Given the record here, including all the President’s statements linking the Proclamation to his 
apparent hostility toward Muslims, it is of no moment that the Proclamation also includes minor 
restrictions on two non-Muslim majority countries, North Korea and Venezuela. . . . The 
Proclamation’s effect on [those two] is insubstantial, if not entirely symbolic. A prior sanctions 
order already restricts entry of North Korean nationals, and the Proclamation targets only a handful 
of Venezuelan government officials and their immediate family members. 

The majority next contends that the Proclamation “reflects the results of a worldwide review 
process undertaken by multiple Cabinet officials.” . . . [But] “[n]o matter how many officials affix 
their names to it, the Proclamation rests on a rotten foundation.” [Citation omitted.] The President 
campaigned on a promise to implement a “total and complete shutdown of Muslims” entering the 
country, translated that campaign promise into a concrete policy, and made several statements 
linking that policy (in its various forms) to anti-Muslim animus. . . . 

Beyond that, Congress has already addressed the national-security concerns supposedly 
undergirding the Proclamation through an “extensive and complex” framework governing 
“immigration and alien status.” Arizona v. United States (2012). The Immigration and Nationality 
Act sets forth, in painstaking detail, a reticulated scheme regulating the admission of individuals 
to the United States. [The scheme’s requirements include a valid visa; certified documents proving 
one’s identity, background, and criminal history; and an in-person interview with a consular 
officer.] 

. . . The Government [o]ffers no evidence that this current vetting scheme, which involves a 
highly searching consideration of individuals required to obtain visas for entry into the United 
States and a highly searching consideration of which countries are eligible for inclusion in the Visa 
Waiver Program, is inadequate to achieve the Proclamation’s proclaimed objectives of “preventing 
entry of nationals who cannot be adequately vetted and inducing other nations to improve their 
[vetting and information-sharing] practices.” . . . 

Moreover, the Proclamation purports to mitigate national-security risks by excluding nationals 
of countries that provide insufficient information to vet their nationals. Yet, as plaintiffs explain, 
the Proclamation broadly denies immigrant visas to all nationals of those countries, including those 
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whose admission would likely not implicate these information deficiencies (e.g., infants, or 
nationals of countries included in the Proclamation who are long-term residents of and traveling 
from a country not covered by the Proclamation). In addition, the Proclamation permits certain 
nationals from the countries named in the Proclamation to obtain nonimmigrant visas, which 
undermines the Government’s assertion that it does not already have the capacity and sufficient 
information to vet these individuals adequately. . . . 

In sum, none of the features of the Proclamation highlighted by the majority supports the 
Government’s claim that the Proclamation is genuinely and primarily rooted in a legitimate 
national-security interest. . . .  

IV. . . .  
Just weeks ago, the Court rendered its decision in Masterpiece Cakeshop, which applied the 

bedrock principles of religious neutrality and tolerance in considering a First Amendment 
challenge to government action. Those principles should apply equally here. In both instances, the 
question is whether a government actor exhibited tolerance and neutrality in reaching a decision 
that affects individuals’ fundamental religious freedom. But unlike in Masterpiece, . . . where the 
majority considered the state commissioners’ statements about religion to be persuasive evidence 
of unconstitutional government action, the majority here completely sets aside the President’s 
charged statements about Muslims as irrelevant. That holding erodes the foundational principles 
of religious tolerance that the Court elsewhere has so emphatically protected. . . . 

Today’s holding is all the more troubling given the stark parallels between the reasoning of 
this case and that of Korematsu v. United States (1944). . . . As here, the Government [in 
Korematsu] invoked an ill-defined national-security threat to justify an exclusionary policy of 
sweeping proportion. As here, the exclusion order was rooted in dangerous stereotypes about, inter 
alia, a particular group’s supposed inability to assimilate and desire to harm the United States. As 
here, the Government was unwilling to reveal its own intelligence agencies’ views of the alleged 
security concerns to the very citizens it purported to protect. . . . 

. . . Today, the Court takes the important step of finally overruling Korematsu. . . . But [by] 
blindly accepting the Government’s misguided invitation to sanction a discriminatory policy 
motivated by animosity toward a disfavored group, all in the name of a superficial claim of national 
security, the Court redeploys the same dangerous logic underlying Korematsu and merely replaces 
one “gravely wrong” decision with another. 

_______ 
NOTES AND QUESTIONS 

1. Establishment, Free Exercise, or Equal Protection? Why do you suppose this case was 
litigated (primarily) under the Establishment Clause? It is, essentially, a claim of invidious 
discrimination against Muslim people as a group, which sounds like an Equal Protection Clause 
claim. Hint: The Equal Protection Clause applies to “any person within [the state’s] jurisdiction.” 
U.S. CONST., AMEND. XIV, CL. 1. Apparently, our government is free to discriminate against 
foreigners on the basis of race and other characteristics, and has done so for most of our history. 
(Think of the Chinese Exclusion Act, and of the national quotas that were the centerpiece of 
immigration law until the 1960s.) (There is another question about the applicability of equal 
protection here: Should that clause apply to discrimination based on religion as well as on race or 
sex?)   
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What about the Free Exercise Clause? The Proclamation was alleged to target Islam and 
Muslims, rather than to favor or promote any particular religion. Would the U.S.-based plaintiffs 
have had standing to invoke the free exercise rights of their family members abroad?  

How, if at all, does the Establishment Clause get around these difficulties? Does the treatment 
of non-U.S. persons abroad have anything to do with the establishment of the religion in the United 
States? See Section IV-H for a fuller discussion of standing in Establishment Clause cases. 
Consider whether the Establishment Clause has just as limited an application overseas as other 
clauses do. After September 11, 2001, the U.S. government funded programs in foreign countries 
designed to combat terrorism by (1) targeting Muslim clergy for education about the social and 
healthcare services America provides overseas and (2) encouraging liberal or moderate varieties 
of Islam over fundamentalist counterparts. Jessica Powley Hayden, Note, Mullahs on a Bus: The 
Establishment Clause and U.S. Foreign Aid, 95 GEO. L.J. 171 (2006). Should a court invalidate 
these programs overseas programs as impermissible establishments (endorsements) of “moderate 
Islam”? 

The Establishment Clause challenge raises other questions.  What religion did the Proclamation 
“establish”? Both majority and dissent cite Larson v. Valente: “The clearest command of the 
Establishment Clause is that one religious denomination cannot be officially preferred over 
another.” Did the Proclamation prefer any religion, or merely disfavor one? 

As you have seen or will see, there are several potential “tests” for Establishment Clause 
violations. Which test did Trump apply? It did not cite its frequently-used test from Lemon v. 
Kurtzman (pp. 8, 334) (requiring a secular legislative purpose, a primary effect that does not 
advance or inhibit religion, and no excessive government entanglement with religion). Why not? 
The opinion focused on whether the real motivation for issuance of the Proclamation was bias 
against Islam or against Muslims. Is that an application of the “purpose” prong of Lemon? If so, 
why did the Court not say so? Consider whether the Lemon test is poorly suited for cases with 
national-security implications, since it contains no exception for actions justified by a “compelling 
governmental interest.” How can the existence of substantial national-security concerns be 
considered under Lemon? 

2. The Problem of Mixed Motives. The Court has said that the Lemon test invalidates laws 
that have “no secular purpose”—which does not invalidate laws with mixed religious and secular 
purposes. See Wallace v. Jaffree, 472 U.S. 38, 56-61 (1985) (emphasis in original). But cf. 
McCreary County v. ACLU, 545 U.S. 844, 864 (2005) (“the secular purpose required has to be 
genuine, not a sham, and not merely secondary to a religious objective”). Are the executive order's 
security purposes just a “sham”? Have they “no” plausible non-bigoted purpose or effect? Are they 
“secondary to the religious objective”? Note that these tests are not the same as each other. But 
can a court make any of these judgments without second-guessing the executive with respect to a 
core national security concern?   

A different test concerning mixed motives applies in cases under the Equal Protection Clause: 
Plaintiffs may challenge a facially neutral law or policy by showing (including by circumstantial 
evidence) that it was substantially motivated by an intent to disfavor members of a race or sex, and 
that it had such a disproportionate effect. Washington v. Davis, 426 U.S. 229 (1976); Rogers v. 
Lodge, 458 U.S. 613 (1982). If plaintiff shows that such discriminatory intent was a “substantial 
factor” motivating the decision, the burden shifts to the government to show that “it would have 
reached the same decision . . . even in the absence” of the impermissible factor. Mt. Healthy City 
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School Dist. v. Doyle, 429 U.S. 274, 287 (1977). If that test had applied in Trump, would the 
plaintiffs have prevailed?  

3. Hostile Statements toward a Religion.  Justice Sotomayor compares President Trump’s 
anti-Muslim statements with the anti-religious statements in Masterpiece Cakeshop. Of course, the 
comparison could cut equally the other way. Justices Sotomayor and Ginsburg dissented in 
Masterpiece. If the majority is being inconsistent, are they as well—or are the cases 
distinguishable? How and when should evidence of the subjective motivations of government 
officials invalidate actions that would otherwise be constitutional?  

Note that the Supreme Court cases involving public religious displays, such as McCreary 
County, do not involve this problem. In those cases, the sole governmental action is a form of 
communication, and the question for the Court is whether the communicated message is one of 
endorsement of religion. In Trump v. Hawaii, the government’s action was concrete and material, 
and the question before the Court was whether the nominal (national-security) rationale was 
pretextual. Can you see why in this latter context, official statements are less conclusive as to the 
constitutionality of the government’s action? See also Catholic League for Civil Rights v. San 
Francisco (p. 536), in which the en banc Ninth Circuit held that an out-and-out government 
denunciation of a religion did not violate the Establishment Clause. 
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This note should replace note 3 on pages 188-189: 
3. Challenges to the Non-Profit Accommodation. A second set of RFRA challenges to the 

contraceptive mandate involves religious non-profit organizations such as the Little Sisters of the 
Poor Home for the Aged, Wheaton College, and various dioceses. The Obama Administration 
crafted a series of “accommodations” to relieve such organizations of the obligation to provide 
contraceptive coverage in violation of their religious beliefs, but the plaintiffs challenged each 
accommodation on the ground that it required them to take steps to bring about substitute coverage 
or employed their health care plans in that coverage, and thus intolerably involved the religious 
employer in the provision of forbidden contraception. One oddity is that the majority in Hobby 
Lobby referred to these accommodations as evidence that “HHS has itself demonstrated that it has 
at its disposal an approach that is less restrictive than requiring employers to fund contraceptive 
methods that violate their religious beliefs.” Yet the accommodations were then, and after Hobby 
Lobby still were, under challenge. 

Most courts of appeals rejected the plaintiff organizations’ challenges on the ground that the 
accommodations avoided any substantial burden on the exercise of religion. The Court, however, 
unanimously vacated the decisions in favor of the government, and remanded the cases to the lower 
courts to give the government and the objecting organizations “an opportunity to arrive at an 
approach going forward that accommodates petitioners’ religious exercise while at the same time 
ensuring that women covered by petitioners’ health plans ‘receive full and equal health coverage, 
including contraceptive coverage.’” Zubik v. Burwell, 136 S.Ct. 1557, 1560 (2016). The Court 
stated that it “expresses no view on the merits of the cases”—in particular, not deciding “whether 
petitioners’ religious exercise has been substantially burdened, whether the Government has a 
compelling interest, or whether the current regulations are the least restrictive means of serving 
that interest.” The Court also stated that “[n]othing in this opinion, or in the opinions or orders of 
the courts below, is to affect the ability of the Government to ensure that women covered by 
petitioners’ health plans ‘obtain, without cost, the full range of FDA approved contraceptives.”  

Pause to consider how unusual this decision was. The government had obtained rulings in four 
appellate courts that its rules did not impose a substantial burden on the plaintiff organizations’ 
exercise of religion.  The Supreme Court vacated those rulings, however, without expressing a 
view on their correctness. How can that be? Is an appellate court entitled to vacate a lower court 
ruling that it admits may be correct, because it thinks the parties could come to a settlement?  

Following remand, many of the individual cases have been closed on the basis of either 
settlements or permanent injunctions protecting the plaintiff organizations from compliance with 
the mandate. In addition, the Trump Administration issued regulations in the form of two Interim 
Final Rules, excusing from compliance not only religious non-profits with religious objections to 
the mandate but also closely-held corporations and organizations with “moral” objections. As a 
result, employees in such organizations could well end up lacking coverage for the disputed forms 
of contraception. The issues here came before the Court in the Little Sisters case [also in this 
supplement]. 
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Insert after Zubik v Burwell note on page 189 
LITTLE SISTERS OF THE POOR V. PENNSYLVANIA, ___ S. Ct. ___ (2020):  

This is the latest, but not the last, skirmish in the protracted litigation over regulations issued 
by the Obama Administration requiring employers to include no-cost contraceptive coverage in 
the health care insurance provided to their employees—as applied to religious organizations with 
a conscientious religious objection to providing such coverage. The Administration provided what 
it called a “self-certification accommodation,” whereby an objecting organization’s insurance-plan 
administrator would itself provide contraceptive coverage (in place of the organization) upon 
receipt of the organization’s objections. But many religious employers refused to comply on the 
ground that this supposed accommodation made them complicit in the provision of the 
contraceptives. They brought lawsuits all over the country, seeking protection under RFRA, but in 
almost all of these cases the Obama Administration prevailed on the ground that the self-
certification accommodation did not impose a substantial burden on their exercise of religion. In 
2016, in Zubik v. Burwell, the Supreme Court unanimously reversed these decisions and remanded 
to give the parties “an opportunity to arrive at an approach going forward that accommodates 
petitioners' religious exercise while at the same time ensuring that women covered by petitioners' 
health plans ‘receive full and equal health coverage, including contraceptive coverage.’”  

The newly elected Trump Administration promulgated regulations exempting the objectors 
from the contraceptive mandate (essentially treating all religious non-profits the way churches 
were treated) and extending this exemption to secular employers with “sincerely held moral 
objections” to providing the contraceptive coverage. The Administration claimed that it had 
statutory authority to issue these regulations under both the Affordable Care Act (because 
provisions of the ACA allowed such exemptions) and under RFRA (because RFRA either 
required, or came sufficiently close to requiring, such exemptions). 

Pennsylvania sued under the Administrative Procedure Act, raising both substantive and 
procedural objections. The district court issued a nationwide injunction against the new rules, and 
the Third Circuit affirmed on the ground that the regulations were not authorized by the Affordable 
Care Act (ACA). 

The Supreme Court reversed, 7-2, in a decision confined to questions of statutory 
interpretation. The Court held that the ACA “grants sweeping authority to [the Department] to 
craft a set of standards defining the preventive care that applicable health plans must cover. But 
the statute is completely silent as to what those ‘comprehensive guidelines’ must contain, or how 
[the Department] must go about creating them.” It declined to reach the RFRA issue, finding it 
unnecessary to do so. 

Justices Alito and Gorsuch would have gone farther and held that RFRA required the 
exemption for the religious objectors (but presumably not employers with secular moral 
objections.) Justices Kagan and Breyer concurred, but noted in a separate opinion that on remand 
the court will consider a challenge that the new regulations are arbitrary and capricious—strongly 
hinting that they think the regulations will fail that test. Justices Ginsburg and Sotomayor 
dissented.   
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Insert after Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC on p. 290: 
OUR LADY OF GUADALUPE SCHOOL v. MORRISSEY-BERRU, 140 S. Ct. ___ (2020):  

Agnes Morrissey-Berru and Kristen Biel were elementary school teachers at different Roman 
Catholic schools in the Archdiocese of Los Angeles. Morrissey-Berru taught at Our Lady of 
Guadalupe School. She alleged that the school had replaced her with a younger teacher in violation 
of the Age Discrimination in Employment Act (ADEA). Biel taught at St. James School. She 
claimed that she had been discharged for requesting a leave of absence for breast-cancer treatment, 
in violation of the Americans with Disabilities Act (ADA). 

Both Morrissey-Berru and Biel had religious responsibilities as teachers. Morrissey-Berru, for 
example, was the primary teacher for her 5th and 6th grade classes, teaching them all subjects—
including religion. Every day Morrissey-Berru used a textbook designed for young Catholic 
students—teaching them, for instance, the Apostles’ and Nicene Creeds, the sacraments, the 
prayers of the church, biblical stories, and Catholic doctrine. Morrissey-Berru also prayed daily 
with her students, prepared her students for Mass, and attended prayer services for teachers. 
Moreover, Morrissey-Berru’s written employment contract described the school’s mission as 
being “to develop and promote a Catholic School Faith Community,” and explained that “all 
[Morrissey-Berru’s] duties and responsibilities as a Teacher were to be performed within this 
overriding commitment.”  

At the same time, Morrissey-Berru did not have any official position within the Catholic 
Church. The school did not require any background or training in Catholic education, although 
Morrissey-Berru had taken courses on the history of the Catholic Church at the school’s request 
years after she started. In fact, during the litigation, Morrissey-Berru said she was not a practicing 
Catholic at all. 

(The facts in the Biel case were similar.) 
In a 7-2 decision written by Justice Alito, the Supreme Court held that both Morrissey-

Berru’s and Biel’s suits were barred by the ministerial exception: 
In determining whether a particular position falls within the Hosanna-Tabor 

exception, a variety of factors may be important… In a denomination that uses the 
term “minister,” conferring that title naturally suggests that the recipient has been 
given an important position of trust. In Perich’s case, the title that she was awarded 
and used … evidenced the importance attached to her role. But our recognition of 
the significance of those factors in Perich’s case did not mean that they must be 
met—or even that they are necessarily important—in all other cases. 

Take the question of the title “minister.” Simply giving an employee the title of 
“minister” is not enough to justify the exception. And by the same token, since 
many religious traditions do not use the title “minister,” it cannot be a necessary 
requirement …If titles were all-important, courts would have to decide which titles 
count and which do not, and it is hard to see how that could be done without looking 
behind the titles to what the positions actually entail. Moreover, attaching too much 
significance to titles would risk privileging religious traditions with formal 
organizational structures over those that are less formal … 

What matters, at bottom, is what an employee does. And implicit in our decision 
in Hosanna-Tabor was a recognition that educating young people in their faith, 
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inculcating its teachings, and training them to live their faith are responsibilities 
that lie at the very core of the mission of a private religious school… 

[I]t is apparent that Morrissey-Berru and Biel qualify for the exemption we 
recognized in Hosanna-Tabor. There is abundant record evidence that they both 
performed vital religious duties. Educating and forming students in the Catholic 
faith lay at the core of the mission of the schools where they taught, and their 
employment agreements and faculty handbooks specified in no uncertain terms that 
they were expected to help the schools carry out this mission and that their work 
would be evaluated to ensure that they were fulfilling that responsibility. As 
elementary school teachers responsible for providing instruction in all subjects, 
including religion, they were the members of the school staff who were entrusted 
most directly with the responsibility of educating their students in the faith. And 
not only were they obligated to provide instruction about the Catholic faith, but 
they were also expected to guide their students, by word and deed, toward the goal 
of living their lives in accordance with the faith… Their positions did not have all 
the attributes of Perich’s. Their titles did not include the term “minister,” and they 
had less formal religious training, but their core responsibilities as teachers of 
religion were essentially the same. And both their schools expressly saw them as 
playing a vital part in carrying out the mission of the church, and the schools’ 
definition and explanation of their roles is important.  

In a separate concurrence, Justice Thomas (now joined by Justice Gorsuch) reiterated his view 
from Hosanna-Tabor—namely that it should be conclusive anytime a church sincerely believes 
someone to be a minister. 

Finally, Justice Sotomayor (along with Justice Ginsburg) dissented: 
Hosanna-Tabor focused on four “circumstances” to determine whether a fourth-

grade teacher, Cheryl Perich, was employed at a Lutheran school as a “minister”: 
(1) “the formal title given [her] by the Church,” (2) “the substance reflected in that 
title,” (3) “her own use of that title,” and (4) “the important religious functions she 
performed for the Church.” … [This] well-rounded approach ensured that a church 
could not categorically disregard generally applicable antidiscrimination laws for 
nonreligious reasons. By analyzing objective and easily discernable markers like 
titles, training, and public-facing conduct, Hosanna-Tabor charted a way to 
separate leaders who “personify” a church’s “beliefs” or who “minister to the 
faithful” from individuals who may simply relay religious tenets.  

But now the Court was effectively “rewriting” Hosanna-Tabor: 
The Court starts with an unremarkable view: that Hosanna-Tabor’s “recognition 

of the significance of” the first three “factors” in that case “did not mean that they 
must be met—or even that they are necessarily important—in all other cases.” True 
enough. One can easily imagine religions incomparable to those at issue in 
Hosanna-Tabor and here. But then the Court recasts Hosanna-Tabor itself: 
Apparently, the touchstone all along was a two-Justice concurrence. To that 
concurrence, “[w]hat matter[ed]” was “the religious function that[Perich] 
performed” and her “functional status.”  Hosanna-Tabor (concurring opinion of 
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Alito, J. and Kagan, J.). Today’s Court yields to the concurrence’s view with 
identical rhetoric. “What matters,” the Court echoes, “is what an employee does.”  

… Never mind that the Court renders almost all of the Court’s opinion in 
Hosanna-Tabor irrelevant. It risks allowing employers to decide for themselves 
whether discrimination is actionable. Indeed, today’s decision reframes the 
ministerial exception as broadly as it can … As a result, the Court absolves religious 
institutions of any animus completely irrelevant to their religious beliefs or 
practices and all but forbids courts to inquire further about whether the employee 
is in fact a leader of the religion. Nothing in Hosanna-Tabor (or at least its majority 
opinion) condones such judicial abdication. 

_____ 
NOTES AND QUESTIONS 

1. Morrissey-Berru and Hosanna-Tabor. Does Our Lady follow Hosanna-Tabor or change 
it?  Is Justice Alito saying titles and labels are irrelevant? If so, why did Hosanna-Tabor create a 
four-factor test when the last factor is the only one that really matters?   

2. Scope of Decision. After Our Lady, what fraction of teachers at religious schools are within 
the ministerial exception? Elementary schools usually have a single teacher responsible for all 
subjects—reading, writing, mathematics, history, and religion. High schools usually have teachers 
specializing in certain subjects—the math teacher teaches math to six different classes, and does 
not teach history to anyone. Might the ministerial exception play out differently in those different 
contexts?  

3. Points Raised by the Dissent. Justice Sotomayor’s dissent raises a number of issues. She 
says “the Court absolves religious institutions of any animus completely irrelevant to their 
religious beliefs or practices.” She also says the Court’s new test “all but forbids courts to inquire 
further about whether the employee is in fact a leader of the religion.” What does she mean by 
those statements? Is she right? Finally, Justice Sotomayor expresses concerns that the ministerial 
exception will now include “countless coaches, camp counselors, nurses, social-service workers, 
in-house lawyers, media-relations personnel, and many others who work for religious institutions.”  
Do you think the ministerial exception now applies to employees in these positions or not? 
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Insert after Locke v. Davey on p. 399: 
 

TRINITY LUTHERAN CHURCH V. COMER 
137 S.Ct. 2012 (2017) 

CHIEF JUSTICE ROBERTS delivered the opinion of the Court, except as to footnote 3. 
The Missouri Department of Natural Resources offers state grants to help public and private 

schools, nonprofit daycare centers, and other nonprofit entities purchase rubber playground 
surfaces made from recycled tires. Trinity Lutheran Church applied for such a grant for its 
preschool and daycare center and would have received one, but for the fact that Trinity Lutheran 
is a church. The Department had a policy of categorically disqualifying churches and other 
religious organizations from receiving grants under its playground resurfacing program. The 
question presented is whether the Department’s policy violated the rights of Trinity Lutheran under 
the Free Exercise Clause of the First Amendment. 

I 
A 
The Trinity Lutheran Church Child Learning Center is a preschool and daycare center open 

throughout the year to serve working families in Boone County, Missouri, and the surrounding 
area. Established as a nonprofit organization in 1980, the Center merged with Trinity Lutheran 
Church in 1985 and operates under its auspices on church property. The Center admits students of 
any religion, and enrollment stands at about 90 children ranging from age two to five. 

The Center includes a playground . . .  that is equipped with the basic playground essentials: 
slides, swings, jungle gyms, monkey bars, and sandboxes. Almost the entire surface beneath and 
surrounding the play equipment is coarse pea gravel. Youngsters, of course, often fall on the 
playground or tumble from the equipment. And when they do, the gravel can be unforgiving. . . .  

In 2012, the Center sought to replace a large portion of the pea gravel with a pour-in-place 
rubber surface by participating in Missouri’s Scrap Tire Program. Run by the State’s Department 
of Natural Resources to reduce the number of used tires destined for landfills and dump sites, the 
program offers reimbursement grants to qualifying nonprofit organizations that purchase 
playground surfaces made from recycled tires. It is funded through a fee imposed on the sale of 
new tires in the State. 

Due to limited resources, the Department cannot offer grants to all applicants and so awards 
them on a competitive basis to those scoring highest based on several criteria, such as the poverty 
level of the population in the surrounding area and the applicant’s plan to promote recycling. 
When the Center applied, the Department had a strict and express policy of denying grants to any 
applicant owned or controlled by a church, sect, or other religious entity. That policy, in the 
Department’s view, was compelled by Article I, Section 7 of the Missouri Constitution, which 
provides: 

 
“That no money shall ever be taken from the public treasury, directly or indirectly, 
in aid of any church, sect or denomination of religion, or in aid of any priest, 
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preacher, minister or teacher thereof, as such; and that no preference shall be given 
to nor any discrimination made against any church, sect or creed of religion, or any 
form of religious faith or worship.” 

 
. . . The Center ranked fifth among the 44 applicants in the 2012 Scrap Tire Program. But 

despite its high score, the Center was deemed categorically ineligible to receive a grant. In a letter 
rejecting the Center’s application, the program director explained that, under Article I, Section 7 
of the Missouri Constitution, the Department could not provide financial assistance directly to a 
church. . . .  

B 
Trinity Lutheran sued the Director of the Department in Federal District Court. The Church 

alleged that the Department’s failure to approve the Center’s application, pursuant to its policy of 
denying grants to religiously affiliated applicants, violates the Free Exercise Clause of the First 
Amendment. Trinity Lutheran sought declaratory and injunctive relief prohibiting the Department 
from discriminating against the Church on that basis in future grant applications. 

The District Court granted the Department’s motion to dismiss. The Free Exercise Clause, 
the District Court stated, prohibits the government from outlawing or restricting the exercise of a 
religious practice; it generally does not prohibit withholding an affirmative benefit on account of 
religion. The District Court likened the Department’s denial of the scrap tire grant to the situation 
this Court encountered in Locke v. Davey, 540 U. S. 712 (2004) [main volume p. 388]. In that 
case, we upheld against a free exercise challenge the State of Washington’s decision not to fund 
degrees in devotional theology as part of a state scholarship program. . .  

The Court of Appeals for the Eighth Circuit affirmed. The court recognized that it was “rather 
clear” that Missouri could award a scrap tire grant to Trinity Lutheran without running afoul of 
the Establishment Clause of the United States Constitution. Trinity Lutheran Church of Columbia, 
Inc. v. Pauley, 788 F. 3d 779, 784 (8th Cir. 2015). But, the Court of Appeals explained, that did 
not mean the Free Exercise Clause compelled the State to disregard the antiestablishment 
principle reflected in its own Constitution. Viewing a monetary grant to a religious institution as 
a “‘hallmark[] of an established religion,’” the court concluded that the State could rely on an 
applicant’s religious status to deny its application. Id., at 785 (quoting Locke, 540 U. S., at 722). . 
. .  

II 
The First Amendment provides, in part, that “Congress shall make no law respecting an 

establishment of religion, or prohibiting the free exercise thereof.” The parties agree that the 
Establishment Clause of that Amendment does not prevent Missouri from including Trinity 
Lutheran in the Scrap Tire Program. That does not, however, answer the question under the Free 
Exercise Clause, because we have recognized that there is “play in the joints” between what the 
Establishment Clause permits and the Free Exercise Clause compels. Locke, 540 U. S., at 718. 

The Free Exercise Clause “protect[s] religious observers against unequal treatment” and 
subjects to the strictest scrutiny laws that target the religious for “special disabilities” based on 
their “religious status.” Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U. S. 520, 533, 542 
(1993) [p. 151]. Applying that basic principle, this Court has repeatedly confirmed that denying a 
generally available benefit solely on account of religious identity imposes a penalty on the free 
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exercise of religion that can be justified only by a state interest “of the highest order.” McDaniel 
v. Paty, 435 U. S. 618, 628 (1978) (plurality opinion) (quoting Wisconsin v. Yoder, 406 U. S. 205, 
215 (1972)). 

In Everson v. Board of Education of Ewing, 330 U. S. 1 (1947) [p. 304], for example, we 
upheld against an Establishment Clause challenge a New Jersey law enabling a local school district 
to reimburse parents for the public transportation costs of sending their children to public and 
private schools, including parochial schools . . . [W]e explained that a State “cannot hamper its 
citizens in the free exercise of their own religion. Consequently, it cannot exclude individual 
Catholics, Lutherans, Mohammedans, Baptists, Jews, Methodists, Non-believers, Presbyterians, 
or the members of any other faith, because of their faith, or lack of it, from receiving the benefits 
of public welfare legislation.” Id., at 16. 

Three decades later, in McDaniel v. Paty, the Court struck down under the Free Exercise 
Clause a Tennessee statute disqualifying ministers from serving as delegates to the State’s 
constitutional convention. Writing for the plurality, Chief Justice Burger acknowledged that 
Tennessee had disqualified ministers from serving as legislators since the adoption of its first 
Constitution in 1796, and that a number of early States had also disqualified ministers from 
legislative office. This historical tradition, however, did not change the fact that the statute 
discriminated against McDaniel by denying him a benefit solely because of his “status as a 
‘minister.’” 435 U. S., at 627. McDaniel could not seek to participate in the convention while also 
maintaining his role as a minister; to pursue the one, he would have to give up the other. In this 
way, said Chief Justice Burger, the Tennessee law “effectively penalizes the free exercise of 
[McDaniel’s] constitutional liberties.” Id., at 626 (quoting Sherbert v. Verner, 374 U. S. 398, 406 
(1963)). . . . 

In recent years, when this Court has rejected free exercise challenges, the laws in question 
have been neutral and generally applicable without regard to religion. We have been careful to 
distinguish such laws from those that single out the religious for disfavored treatment. [The Court’s 
summary of Lyng, Smith, and Lukumi is omitted.] 

III 
A 
The Department’s policy expressly discriminates against otherwise eligible recipients by 

disqualifying them from a public benefit solely because of their religious character. If the cases 
just described make one thing clear, it is that such a policy imposes a penalty on the free exercise 
of religion that triggers the most exacting scrutiny. Lukumi, 508 U. S., at 546. This conclusion is 
unremarkable in light of our prior decisions. 

Like the disqualification statute in McDaniel, the Department’s policy puts Trinity Lutheran 
to a choice: It may participate in an otherwise available benefit program or remain a religious 
institution. Of course, Trinity Lutheran is free to continue operating as a church, just as McDaniel 
was free to continue being a minister. But that freedom comes at the cost of automatic and absolute 
exclusion from the benefits of a public program for which the Center is otherwise fully qualified. 
And when the State conditions a benefit in this way, McDaniel says plainly that the State has 
punished the free exercise of religion: “To condition the availability of benefits . . . upon [a 
recipient’s] willingness to . . . surrender[] his religiously impelled [status] effectively penalizes the 
free exercise of his constitutional liberties.” 435 U. S., at 626 (plurality opinion). 
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The Department contends that merely declining to extend funds to Trinity Lutheran does not 
prohibit the Church from engaging in any religious conduct or otherwise exercising its religious 
rights. In this sense, says the Department, its policy is unlike the ordinances struck down in Lukumi, 
which outlawed rituals central to Santeria. Here the Department has simply declined to allocate to 
Trinity Lutheran a subsidy the State had no obligation to provide in the first place. That decision 
does not meaningfully burden the Church’s free exercise rights. And absent any such burden, the 
argument continues, the Department is free to heed the State’s antiestablishment objection to 
providing funds directly to a church.  

It is true the Department has not criminalized the way Trinity Lutheran worships or told the 
Church that it cannot subscribe to a certain view of the Gospel. But . . . the Free Exercise Clause 
protects against “indirect coercion or penalties on the free exercise of religion, not just outright 
prohibitions.” Lyng, 485 U. S., at 450. As the Court put it more than 50 years ago, “[i]t is too late 
in the day to doubt that the liberties of religion and expression may be infringed by the denial of 
or placing of conditions upon a benefit or privilege.” Sherbert, 374 U. S., at 404. . . . 

Trinity Lutheran is not claiming any entitlement to a subsidy. It instead asserts a right to 
participate in a government benefit program without having to disavow its religious character. The 
“imposition of such a condition upon even a gratuitous benefit inevitably deter[s] or discourage[s] 
the exercise of First Amendment rights.” Sherbert, 374 U. S., at 405. The express discrimination 
against religious exercise here is not the denial of a grant, but rather the refusal to allow the 
Church—solely because it is a church—to compete with secular organizations for a grant. . . . 
Trinity Lutheran is a member of the community too, and the State’s decision to exclude it for 
purposes of this public program must withstand the strictest scrutiny. 

B 
The Department attempts to get out from under the weight of our precedents by arguing that 

the free exercise question in this case is instead controlled by our decision in Locke v. Davey. It is 
not. In Locke, the State of Washington created a scholarship program to assist high-achieving 
students with the costs of postsecondary education. The scholarships were paid out of the State’s 
general fund, and eligibility was based on criteria such as an applicant’s score on college admission 
tests and family income. While scholarship recipients were free to use the money at accredited 
religious and non-religious schools alike, they were not permitted to use the funds to pursue a 
devotional theology degree—one “devotional in nature or designed to induce religious faith.” 540 
U.S., at 716. Davey was selected for a scholarship but was denied the funds when he refused to 
certify that he would not use them toward a devotional degree. He sued, arguing that the State’s 
refusal to allow its scholarship money to go toward such degrees violated his free exercise rights. 

This Court disagreed. It began by explaining what was not at issue. Washington’s selective 
funding program was not comparable to the free exercise violations found in the “Lukumi line of 
cases,” including those striking down laws requiring individuals to “choose between their religious 
beliefs and receiving a government benefit.” Id., at 720– 721. At the outset, then, the Court made 
clear that Locke was not like the case now before us. 

Washington’s restriction on the use of its scholarship funds was different. According to the 
Court, the State had “merely chosen not to fund a distinct category of instruction.” Id., at 721. 
Davey was not denied a scholarship because of who he was; he was denied a scholarship because 
of what he proposed to do—use the funds to prepare for the ministry. Here there is no question 
that Trinity Lutheran was denied a grant simply because of what it is—a church. 
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The Court in Locke also stated that Washington’s choice was in keeping with the State’s 
antiestablishment interest in not using taxpayer funds to pay for the training of clergy . . . The 
claimant in Locke sought funding for an “essentially religious endeavor . . . akin to a religious 
calling as well as an academic pursuit,” and opposition to such funding “to support church leaders” 
lay at the historic core of the Religion Clauses. Id., at 721–722. Here nothing of the sort can be 
said about a program to use recycled tires to resurface playgrounds. 

Relying on Locke, the Department nonetheless emphasizes Missouri’s similar constitutional 
tradition of not furnishing taxpayer money directly to churches. But Locke took account of 
Washington’s antiestablishment interest only after determining, as noted, that the scholarship 
program did not “require students to choose between their religious beliefs and receiving a 
government benefit.” 540 U. S., at 720–721 (citing McDaniel, 435 U. S. 618). . . . Students in the 
program were free to use their scholarships at “pervasively religious schools.” Ibid. Davey could 
use his scholarship to pursue a secular degree at one institution while studying devotional theology 
at another. Id., at 721, n. 4. He could also use his scholarship money to attend a religious college 
and take devotional theology courses there. Id., at 725. The only thing he could not do was use 
the scholarship to pursue a degree in that subject. In this case, there is no dispute that Trinity 
Lutheran is put to the choice between being a church and receiving a government benefit. The rule 
is simple: No churches need apply.1 

C 
The State in this case expressly requires Trinity Lutheran to renounce its religious character 

in order to participate in an otherwise generally available public benefit program, for which it is 
fully qualified. Our cases make clear that such a condition imposes a penalty on the free exercise 
of religion that must be subjected to the “most rigorous” scrutiny. Lukumi, 508 U. S., at 546. 

. . . Yet the Department offers nothing more than Missouri’s policy preference for skating as 
far as possible from religious establishment concerns. In the face of the clear infringement on free 
exercise before us, that interest cannot qualify as compelling. As we said when considering 
Missouri’s same policy preference on a prior occasion, “the state interest asserted here—in 
achieving greater separation of church and State than is already ensured under the Establishment 
Clause of the Federal Constitution—is limited by the Free Exercise Clause.” Widmar, 454 U. S., 
at 276. 

The State has pursued its preferred policy to the point of expressly denying a qualified 
religious entity a public benefit solely because of its religious character. Under our precedents, that 
goes too far. The Department’s policy violates the Free Exercise Clause. 

* * * 
Nearly 200 years ago, a legislator urged the Maryland Assembly to adopt a bill that would end 

the State’s disqualification of Jews from public office: 
 

“If, on account of my religious faith, I am subjected to disqualifications, from which 
others are free, . . . I cannot but consider myself a persecuted man. . . . An odious 
exclusion from any of the benefits common to the rest of my fellow-citizens, is a 

                                                
1 This case involves express discrimination based on religious identity with respect to playground resurfacing. We do not 

address religious uses of funding or other forms of discrimination. 
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persecution, differing only in degree, but of a nature equally unjustifiable with that, 
whose instruments are chains and torture.” Speech by H. M. Brackenridge, Dec. 
Sess. 1818, in H. Brackenridge, W. Worthington, & J. Tyson, Speeches in the House 
of Delegates of Maryland, 64 (1829). 

 
The Missouri Department of Natural Resources has not subjected anyone to chains or torture 

on account of religion. And the result of the State’s policy is nothing so dramatic as the denial of 
political office. The consequence is, in all likelihood, a few extra scraped knees. But the exclusion 
of Trinity Lutheran from a public benefit for which it is otherwise qualified, solely because it is a 
church, is odious to our Constitution all the same, and cannot stand. 

The judgment of the United States Court of Appeals for the Eighth Circuit is reversed, and the 
case is remanded for further proceedings consistent with this opinion. 
 
JUSTICE GORSUCH, with whom JUSTICE THOMAS joins, concurring in part.  

Missouri’s law bars Trinity Lutheran from participating in a public benefits program only 
because it is a church. I agree this violates the First Amendment and I am pleased to join nearly all 
of the Court’s opinion. I offer only two modest qualifications. 

First, the Court leaves open the possibility a useful distinction might be drawn between laws 
that discriminate on the basis of religious status and religious use. Respectfully, I harbor doubts 
about the stability of such a line. Does a religious man say grace before dinner? Or does a man 
begin his meal in a religious manner? Is it a religious group that built the playground? Or did a 
group build the playground so it might be used to advance a religious mission? The distinction 
blurs in much the same way the line between acts and omissions can blur when stared at too long 
. . . Often enough the same facts can be described both ways. 

Neither do I see why the First Amendment’s Free Exercise Clause should care. After all, that 
Clause guarantees the free exercise of religion, not just the right to inward belief (or status). 
Employment Div., Dept. of Human Resources of Ore. v. Smith, 494 U. S. 872, 877 (1990). . . . 
Generally the government may not force people to choose between participation in a public 
program and their right to free exercise of religion. See Thomas v. Review Bd. of Indiana 
Employment Security Div., 450 U. S. 707, 716 (1981); Everson v. Board of Ed. of Ewing, 330 U. 
S. 1, 16 (1947). I don’t see why it should matter whether we describe that benefit, say, as closed 
to Lutherans (status) or closed to people who do Lutheran things (use). It is free exercise either 
way. . . .  

Second and for similar reasons, I am unable to join the footnoted observation, ante, at 14, n. 
3, that “[t]his case involves express discrimination based on religious identity with respect to 
playground resurfacing.” Of course the footnote is entirely correct, but I worry that some might 
mistakenly read it to suggest that only “playground resurfacing” cases, or only those with some 
association with children’s safety or health, or perhaps some other social good we find sufficiently 
worthy, are governed by the legal rules recounted in and faithfully applied by the Court’s opinion. 
Such a reading would be unreasonable for our cases are “governed by general principles, rather 
than ad hoc improvisations.” Elk Grove Unified School Dist. v. Newdow, 542 U. S. 1, 25 (2004) 
(Rehnquist, C. J., concurring in judgment). And the general principles here do not permit 
discrimination against religious exercise—whether on the playground or anywhere else. 
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JUSTICE BREYER, concurring in the judgment.  

I agree with much of what the Court says and with its result. But I find relevant, and would 
emphasize, the particular nature of the “public benefit” here at issue. . . .  

The Court stated in Everson that “cutting off church schools from” such “general government 
services as ordinary police and fire protection . . . is obviously not the purpose of the First 
Amendment.” 330 U. S., at 17–18. Here, the State would cut Trinity Lutheran off from 
participation in a general program designed to secure or to improve the health and safety of 
children. I see no significant difference. The fact that the program at issue ultimately funds only a 
limited number of projects cannot itself justify a religious distinction. Nor is there any 
administrative or other reason to treat church schools differently. The sole reason advanced that 
explains the difference is faith. And it is that last-mentioned fact that calls the Free Exercise Clause 
into play. We need not go further. Public benefits come in many shapes and sizes. I would leave 
the application of the Free Exercise Clause to other kinds of public benefits for another day. 

 
JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG joins, dissenting. 

To hear the Court tell it, this is a simple case about recycling tires to resurface a playground. 
The stakes are higher. This case is about nothing less than the relationship between religious 
institutions and the civil government—that is, between church and state. The Court today 
profoundly changes that relationship by holding, for the first time, that the Constitution requires 
the government to provide public funds directly to a church. Its decision slights both our precedents 
and our history, and its reasoning weakens this country’s longstanding commitment to a separation 
of church and state beneficial to both. 

I 
Founded in 1922, Trinity Lutheran Church (Church) “operates . . . for the express purpose of 

carrying out the commission of . . . Jesus Christ as directed to His church on earth.” . . . The 
Church’s religious beliefs include its desire to “associat[e] with the [Trinity Church Child] 
Learning Center.” . . .  

The Learning Center serves as “a ministry of the Church and incorporates daily religion and 
developmentally appropriate activities into . . . [its] program.” . . . These activities represent the 
Church’s “sincere religious belief . . . to use [the Learning Center] to teach the Gospel to children 
of its members, as well to bring the Gospel message to non-members.”  

II 
Properly understood then, this is a case about whether Missouri can decline to fund 

improvements to the facilities the Church uses to practice and spread its religious views. This Court 
has repeatedly warned that funding of exactly this kind—payments from the government to a house 
of worship—would cross the line drawn by the Establishment Clause. See, e.g., Walz v. Tax 
Comm’n of City of New York, 397 U. S. 664, 675 (1970); Rosenberger v. Rector and Visitors of 
Univ. of Va., 515 U. S. 819, 844 (1995); Mitchell v. Helms, 530 U. S. 793, 843–844 (2000) 
(O’Connor, J., concurring in judgment). So it is surprising that the Court mentions the 
Establishment Clause only to note the parties’ agreement that it “does not prevent Missouri from 
including Trinity Lutheran in the Scrap Tire Program.” Constitutional questions are decided by this 
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Court, not the parties’ concessions. The Establishment Clause does not allow Missouri to grant the 
Church’s funding request because the Church uses the Learning Center, including its playground, 
in conjunction with its religious mission. The Court’s silence on this front signals either its 
misunderstanding of the facts of this case or a startling departure from our precedents. 

A 
The government may not directly fund religious exercise. See Everson v. Board of Ed. of 

Ewing, 330 U. S. 1, 16 (1947); Mitchell, 530 U. S., at 840 (O’Connor, J., concurring in judgment) 
(“[O]ur decisions provide no precedent for the use of public funds to finance religious activities”). 
Put in doctrinal terms, such funding violates the Establishment Clause because it impermissibly 
“advanc[es] . . . religion.” Agostini v. Felton, 521 U. S. 203, 222–223 (1997). 

Nowhere is this rule more clearly implicated than when funds flow directly from the public 
treasury to a house of worship. A house of worship exists to foster and further religious exercise. . 
. . When a government funds a house of worship, it underwrites this religious exercise. . . . 

True, this Court has found some direct government funding of religious institutions to be 
consistent with the Establishment Clause. But the funding in those cases came with assurances that 
public funds would not be used for religious activity, despite the religious nature of the institution. 
See, e.g., Rosenberger, 515 U. S., at 875–876 (Souter, J., dissenting). The Church has not and 
cannot provide such assurances here.3 See Committee for Public Ed. & Religious Liberty v. 
Nyquist, 413 U. S. 756, 774 (1973) (“No attempt is made to restrict payments to those expenditures 
related to the upkeep of facilities used exclusively for secular purposes, nor do we think it possible 
within the context of these religion-oriented institutions to impose such restrictions”). The Church 
has a religious mission, one that it pursues through the Learning Center. The playground surface 
cannot be confined to secular use any more than lumber used to frame the Church’s walls, glass 
stained and used to form its windows, or nails used to build its altar. . . . 

III 
Even assuming the absence of an Establishment Clause violation and proceeding on the 

Court’s preferred front—the Free Exercise Clause—the Court errs. It claims that the government 
may not draw lines based on an entity’s religious “status.” But we have repeatedly said that it can. 
When confronted with government action that draws such a line, we have carefully considered 
whether the interests embodied in the Religion Clauses justify that line. The question here is thus 
whether those interests support the line drawn in Missouri’s Article I, §7, separating the State’s 
treasury from those of houses of worship. They unquestionably do. . . . 

B 
Missouri has decided that the unique status of houses of worship requires a special rule when 

it comes to public funds. Its Constitution reflects that choice and provides: 
“That no money shall ever be taken from the public treasury, directly or indirectly, 
in aid of any church, sect, or denomination of religion, or in aid of any priest, 
preacher, minister or teacher thereof, as such; and that no preference shall be given 
to nor any dis- crimination made against any church, sect or creed of religion, or 

                                                
3 The Scrap Tire Program requires an applicant to certify, among other things, that its mission and activities are secular and that it 
will put program funds to only a secular use. From the record, it is unclear whether the Church provided any part of this certification. 
In any case, the Church has not offered any such assurances to this Court. 
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any form of religious faith or worship.” Art. I, §7. 
Missouri’s decision, which has deep roots in our Nation’s history, reflects a reasonable and 

constitutional judgment. 
1 
This Court has consistently looked to history for guidance when applying the Constitution’s 

Religion Clauses. Those Clauses guard against a return to the past, and so that past properly informs 
their meaning. See, e.g., Everson, 330 U. S., at 14–15; Torcaso v. Watkins, 367 U. S. 488, 492 
(1961). This case is no different. . . .  

The use of public funds to support core religious institutions can safely be described as a 
hallmark of the States’ early experiences with religious establishment. Every state establishment 
saw laws passed to raise public funds and direct them toward houses of worship and ministers. And 
as the States all disestablished, one by one, they all undid those laws. 

Those who fought to end the public funding of religion based their opposition on a powerful 
set of arguments, all stemming from the basic premise that the practice harmed both civil 
government and religion. The civil government, they maintained, could claim no authority over 
religious belief. For them, support for religion compelled by the State marked an overstep of 
authority that would only lead to more. Equally troubling, it risked divisiveness by giving religions 
reason to compete for the State’s beneficence. Faith, they believed, was a personal matter, entirely 
between an individual and his god. Religion was best served when sects reached out on the basis 
of their tenets alone, unsullied by outside forces, allowing adherents to come to their faith 
voluntarily. Over and over, these arguments gained acceptance and led to the end of state laws 
exacting payment for the support of religion.. . . 

[Justice Sotomayor described the process by which Virginia, Maryland, Vermont, and New 
Hampshire abolished the use of assessments to support religion.]  

The course of this history shows that those who lived under the laws and practices that formed 
religious establishments made a considered decision that civil government should not fund 
ministers and their houses of worship. . . . 

2 
In Locke, this Court expressed an understanding of, and respect for, this history. Locke 

involved a provision of the State of Washington’s Constitution that, like Missouri’s nearly identical 
Article I, §7, barred the use of public funds for houses of worship or ministers. . . . When asked 
whether this violated the would-be minister’s free exercise rights, the Court invoked the play in the 
joints principle and answered no. . . .  The Court could “think of few areas in which a State’s 
antiestablishment interests come more into play” than the “procuring [of] taxpayer funds to support 
church leaders.” Id., at 722. 

The same is true of this case, about directing taxpayer funds to houses of worship. Like the 
use of public dollars for ministers at issue in Locke, turning over public funds to houses of worship 
implicates serious anti-establishment and free exercise interests. . . . Finally, and of course, such 
funding implicates the free exercise rights of taxpayers by denying them the chance to decide for 
themselves whether and how to fund religion. . . .  

As was true in Locke, a prophylactic rule against the use of public funds for houses of worship 
is a permissible accommodation of these weighty interests. The rule has a historical pedigree 
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identical to that of the provision in Locke. Almost all of the States that ratified the Religion Clauses 
operated under this rule. See 540 U. S., at 723. Seven had placed this rule in their State 
Constitutions. Three enforced it by statute or in practice. Only one had not yet embraced the rule. 
Today, thirty-eight States have a counterpart to Missouri’s Article I, §7. The provisions, as a 
general matter, date back to or before these States’ original Constitutions. That so many States 
have for so long drawn a line that prohibits public funding for houses of worship, based on 
principles rooted in this Nation’s understanding of how best to foster religious liberty, supports the 
conclusion that public funding of houses of worship “is of a different ilk.” Locke, 540 U. S., at 723. 
. . .  

Missouri has recognized the simple truth that, even absent an Establishment Clause violation, 
the transfer of public funds to houses of worship raises concerns that sit exactly between the 
Religion Clauses. To avoid those concerns, and only those concerns, it has prohibited such funding. 
In doing so, it made the same choice made by the earliest States centuries ago and many other 
States in the years since. The Constitution permits this choice. 

3 
In the Court’s view, none of this matters. It focuses on one aspect of Missouri’s Article I, §7, 

to the exclusion of all else: that it denies funding to a house of worship, here the Church, “simply 
because of what it [i]s—a church.” The Court describes this as a constitutionally impermissible 
line based on religious “status” that requires strict scrutiny. Its rule is out of step with our precedents 
in this area, and wrong on its own terms. . . .  

Start where the Court stays silent. Its opinion does not acknowledge that our precedents have 
expressly approved of a government’s choice to draw lines based on an entity’s religious status. 
See Amos, 483 U. S., at 339; Walz, 397 U. S., at 680; Locke, 540 U. S., at 721. Those cases did not 
deploy strict scrutiny to create a presumption of unconstitutionality, as the Court does today. 
Instead, they asked whether the government had offered a strong enough reason to justify drawing 
a line based on that status. See Amos, 483 U. S., at 339 (“[W]e see no justification for applying 
strict scrutiny”); Walz, 397 U. S., at 679 (rejecting criticisms of a case-by-case approach as giving 
“too little weight to the fact that it is an essential part of adjudication to draw distinctions, including 
fine ones, in the process of interpreting the Constitution”); Locke, 540 U. S., at 725 (balancing the 
State’s interests against the aspiring minister’s). 

The Court takes two steps to avoid these precedents. First, it recasts Locke as a case about a 
restriction that prohibited the would-be minister from “us[ing] the funds to prepare for the 
ministry.” A faithful reading of Locke gives it a broader reach. Locke stands for the reasonable 
proposition that the government may, but need not, choose not to fund certain religious entities 
(there, ministers) where doing so raises “historic and substantial” establishment and free exercise 
concerns. 540 U. S., at 725. Second, it suggests that this case is different because it involves 
“discrimination” in the form of the denial of access to a possible benefit. But in this area of law, a 
decision to treat entities differently based on distinctions that the Religion Clauses make relevant 
does not amount to discrimination. . . . If the denial of a benefit others may receive is discrimination 
that violates the Free Exercise Clause, then the accommodations of religious entities we have 
approved would violate the free exercise rights of nonreligious entities. We have, with good reason, 
rejected that idea, see, e.g., Amos, 483 U. S., at 338–339, and instead focused on whether the 
government has provided a good enough reason, based in the values the Religion Clauses protect, 
for its decision. . . .  
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IV 
The Religion Clauses of the First Amendment contain a promise from our government and a 

backstop that disables our government from breaking it. The Free Exercise Clause extends the 
promise. We each retain our inalienable right to “the free exercise” of religion, to choose for 
ourselves whether to believe and how to worship. And the Establishment Clause erects the 
backstop. Government cannot, through the enactment of a “law respecting an establishment of 
religion,” start us down the path to the past, when this right was routinely abridged. 

The Court today dismantles a core protection for religious freedom provided in these Clauses. 
It holds not just that a government may support houses of worship with taxpayer funds, but that—
at least in this case and perhaps in others, see ante at 14, n. 3—it must do so whenever it decides 
to create a funding program. History shows that the Religion Clauses separate the public treasury 
from religious coffers as one measure to secure the kind of freedom of conscience that benefits 
both religion and government. If this separation means anything, it means that the government 
cannot, or at the very least need not, tax its citizens and turn that money over to houses of worship. 
The Court today blinds itself to the outcome this history requires and leads us instead to a place 
where separation of church and state is a constitutional slogan, not a constitutional commitment. I 
dissent. 

_______ 
NOTES AND QUESTIONS 

1. Trinity Lutheran and Locke. Do you understand the Court’s distinction of Locke v. Davey? 
To what extent does Locke survive Trinity Lutheran? To the extent the cases are in tension, which 
is more persuasive? 

2. Footnote 3? What is the significance of the Court’s footnote 3? Why do Justices Gorsuch 
and Thomas object to the footnote? Why do you suppose the majority included the footnote? What 
does it mean? 

3. Trinity Lutheran and Sherbert. The main significance of the majority opinion is that it 
extends the unconstitutional conditions doctrine not just to individuals (as in Sherbert) but to 
religious institutions as well. Do the dissenters think that is a mistake, and if so, why? Does their 
disagreement extend to Sherbert? 

4. Trinity Lutheran and Everson. Is the provision of rubberized playground surfaces different 
from the provision of bus subsidies in Everson? Justice Sotomayor bases her dissent on the 
proposition that everything a church-affiliated institution does contributes to its religious mission 
and therefore may not be subsidized. Is that consistent with Everson?   

5. A Hypothetical: Disaster Relief. Suppose a state enacts a disaster relief program that pays 
part of the reconstruction expenses for all non-profit organizations destroyed by hurricanes, 
earthquakes, etc. Under the Establishment Clause, could the state pay the costs of rebuilding a 
house of worship? Under the Free Exercise Clause, could the state refuse to do so, just because a 
church is involved? What is the rationale for allowing “play in the joints”?  
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Insert After Trinity Lutheran Church v. Comer [also in supplement]: 
ESPINOZA v. MONTANA DEPT. OF REVENUE, 140 S. Ct. ___ (2020): Montana enacted a 
law providing a tax credit of up to $150 for a taxpayer who gives money to a “student scholarship 
organization” (SSO): an organization that in turn provides funds to support tuition scholarships for 
modest-income students at K-12 private schools, both religious and nonreligious. The student’s 
family would choose the school; to participate in the tax-credit program, the SSO had to offer the 
scholarship at whatever school the family chose. But Montana’s Department of Revenue, which 
administered the program, adopted a rule excluding religious schools from participating. The 
Department relied on the “no aid” provision of the Montana constitution (Art. X, § 6), which 
prohibits “any direct or indirect appropriation or payment from any public fund or monies … to 
aid any church, school, academy [or other institution] controlled in whole or in part by any church, 
sect, or denomination.” 

Parents of children at a Christian school sued in state court to enjoin the Department’s rule 
excluding them from scholarships. Ultimately, the Montana Supreme Court held that (1) the no-
aid provision barred the participation of schools that were religiously affiliated or controlled, and 
therefore (2) the program had to fall entirely (as to nonreligious schools as well), because it had 
“no mechanism” to prevent SSO payments to religious schools from being supported by donations 
encouraged by the tax credit. 

The Supreme Court reversed, 5-4. Chief Justice Roberts’ majority opinion applied Trinity 
Lutheran, saying that the Free Exercise Clause prohibited the state court “from applying 
Montana’s no-aid provision to bar religious schools from the scholarship program.” The 
Department had sought to distinguish Trinity Lutheran on the ground that “[Montana’s] no-aid 
provision applies not because of the religious character of the recipients, but because of how the 
funds would be used—for ‘religious education.’” The majority disagreed: 

This case also turns expressly on religious status and not religious use. The 
Montana Supreme Court … repeatedly explained that the no-aid provision [by its 
text and as applied here] bars aid to “schools controlled in whole or in part by 
churches,” “sectarian schools,” and “religiously-affiliated schools.” … 

The Department … contrasts what it characterizes as the “completely non-
religious” benefit of playground resurfacing in Trinity Lutheran with the 
unrestricted tuition aid at issue here. General school aid, the Department stresses, 
could be used for religious ends by some recipients, particularly schools that believe 
faith should “permeate[ ]” everything they do. 

Regardless, those considerations were not the Montana Supreme Court's basis 
for applying the no-aid provision to exclude religious schools; that hinged solely 
on religious status. Status-based discrimination remains status based even if one of 
its goals or effects is preventing religious organizations from putting aid to religious 
uses…. 

To be eligible for government aid under the Montana Constitution, a school must 
divorce itself from any religious control or affiliation.... Such status-based 
discrimination is subject to “the strictest scrutiny.” 

None of this is meant to suggest that we agree with the Department that some 
lesser degree of scrutiny applies to discrimination against religious uses of 
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government aid…. [But i]t is enough in this case to conclude that strict scrutiny 
applies under Trinity Lutheran because Montana’s no-aid provision discriminates 
based on religious status. 

As in Trinity Lutheran, the Court rejected the argument that governments should have “play in 
the joints” to exclude religious schooling under Locke v. Davey. First, “the state in Locke had 
‘merely chosen not to fund a distinct category of instruction’: the ‘essentially religious endeavor’ 
of training a minister ‘to lead a congregation.’” In contrast, the Montana no-aid provision “bars all 
aid to a religious school ‘simply because of what it is,’ putting the school to a choice between 
being religious or receiving government benefits”—and also “put[ting] families to a choice 
between sending their children to a religious school or receiving such benefits.” [Quoting Locke 
and Trinity Lutheran respectively.] 

Second, the Court noted that Locke had rested on the “historical and substantial interest,” 
dating to the founding, in avoiding funding the training of clergy. But, it said, “no comparable 
‘historic and substantial’ tradition supports Montana’s decision to disqualify religious schools 
from government aid. In the founding era and the early 19th century, governments provided 
financial support to private schools, including denominational ones.” (To support that proposition, 
the Court cited the bound volume of this casebook, pp. 319-23, and books and article cited there.) 
The Court also rejected the Department’s argument “that a tradition against state support for 
religious schools arose in the second half of the19th century, as more than 30 States—including 
Montana—adopted no-aid provisions”: 

[M]any of [those] provisions belong to a more checkered tradition shared with 
the Blaine Amendment of the 1870s. That proposal—which Congress nearly 
passed—would have added to the Federal Constitution a provision similar to the 
state no-aid provisions, prohibiting States from aiding “sectarian” schools. “[I]t was 
an open secret that ‘sectarian’ was code for ‘Catholic.’ The Blaine Amendment was 
“born of bigotry” and “arose at a time of pervasive hostility to the Catholic Church 
and to Catholics in general”; many of its state counterparts have a similarly 
“shameful pedigree.” [Mitchell v. Helms (plurality).] The no-aid provisions of the 
19th century hardly evince a tradition that should inform our understanding of the 
Free Exercise Clause. 

The Department argues that several States have rejected referendums to 
overturn or limit their no-aid provisions, and that Montana even re-adopted its own 
in the 1970s, for reasons unrelated to anti-Catholic bigotry…. [I]t is true that 
governments over time have taken a variety of approaches to religious schools. But 
it is clear that there is no “historic and substantial” tradition against aiding such 
schools comparable to the tradition against state-supported clergy invoked by 
Locke. 

As in Trinity Lutheran, the rule excluding religious schools could not satisfy strict scrutiny; 
the state interest in separating church and state more than under the Establishment Clause was 
insufficient to meet that standard. 

Finally, the Court rejected the argument that there was no discrimination against religion 
because the state court invalidated the entire program. That invalidation occurred “pursuant to a 
state law provision that expressly discriminates on the basis of religious status…. And in the 
absence of [that state provision], the Court would have had no basis for terminating the program.” 
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The federal Constitution’s Supremacy Clause, art. VI, § 2, “direct[s] state courts that they ‘must 
not give effect to state laws that conflict with federal law[].’” [Quoting Armstrong v. Exceptional 
Child Center, Inc. (2015); also citing Marbury v. Madison.] 

Justice Gorsuch filed a concurring opinion arguing, in echo of his concurrence in Trinity 
Lutheran, that “whether the Montana Constitution is better described as discriminating against 
religious status or use makes no difference: It is a violation of the right to free exercise either way.” 

Justice Ginsburg dissented: “[T]he Montana court remedied the state constitutional violation 
by striking the scholarship program in its entirety. Under that decree, secular and sectarian schools 
alike are ineligible for benefits…. [P]etitioners argue that the Free Exercise Clause requires a State 
to treat institutions and people neutrally when doling out a benefit—and neutrally is how Montana 
treats them in the wake of the state court's decision.” 

Justice Breyer also dissented, arguing that the case should be governed by Locke and the “play 
in the joints” it allowed: “I see no meaningful difference between the concerns that Madison and 
Jefferson raised [against funding of clergy] and the concerns inevitably raised by taxpayer support 
for scholarships to religious schools…. If, for 250 years, we have drawn a line at forcing taxpayers 
to pay the salaries of those who teach their faith from the pulpit, I do not see how we can today 
require Montana to adopt a different view respecting those who teach it in the classroom.” 

_____ 
NOTES AND QUESTIONS 

1. Excluding Religious Uses of Funds? Suppose a court excludes religious schools from a 
tax-credit program based on a state constitutional provision that forbids compelling taxpayers to 
support religious “worship or instruction”? (See question on p. 399, main volume.) That provision 
explicitly aims not at religious status, but at the use of the funds; the Espinoza majority again 
dodged the question whether that would make a difference. After Espinoza, could a state court rely 
on such a provision to invalidate tuition assistance to religious schooling—including for classes 
that provide secular value (literature, history, science, math)—because some of those classes also 
involve religious instruction? Would that ruling, just as much as the Montana exclusion, penalize 
schools that choose to be religious? 

   Suppose we say that the state must fund the secular value of a religious education but can 
refuse to fund the religious value. Is there any way to draw that line? If so, where?  

   What about religious activities that don’t have a nonreligious analogue? Funding playground 
repairs may be no different for a church playground than for any other. But disaster-relief funding, 
if provided equally to all entities in an area, would support the rebuilding of religious sanctuaries 
(worship spaces). And the federal Paycheck Protection Program (PPP), which provides forgivable 
loans designed to help organizations keep employees on their payroll during COVID-related 
shutdowns, would fund the salaries of clergy. (If the employer keeps the employee on the payroll, 
the loan is forgiven, becoming essentially a grant.) Should the right to equal aid extend to these 
cases, or are there countervailing values that set a limit? 

2. Non-entanglement as a State Interest? The Department argued that the no-aid provision 
“safeguards the freedom of religious organizations by keeping the government out of their 
operations.” This recalls the “non-entanglement” arguments that used to be important in 
Establishment Clause rulings like Lemon v. Kurtzman. But the Court rejected the argument: “A 
school, concerned about government involvement with its religious activities, might reasonably 
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decide for itself not to participate in a government program. But we doubt that the school’s liberty 
is enhanced by eliminating any option to participate in the first place.” Do you agree with the 
Court? 

3. Nineteenth-Century Prejudice and Modern Reenactment? Espinoza is the first decision 
in which a majority of the Court (not just a plurality) has called into question the state “Blaine 
Amendments” of the 19th century and noted their anti-Catholic elements.  

   Why is the 19th-century context of Montana’s provision relevant when the provision was 
reenacted through a constitutional convention in 1972? At that convention, Justice Sotomayor’s 
dissent observed, the proposed reenactment “met with overwhelming support by religious leaders 
(Catholic and non-Catholic), even those who examined the history of prior no-aid provisions…. 
These supporters argued that it would be wrong to put taxpayer dollars to religious purposes and 
that it would invite unwelcome entanglement between church and state.” 

   The Court sometimes upholds laws enacted for an impermissible purpose on the ground that 
they have developed a new, permissible purpose. E.g., McGowan v. Maryland, 366 U.S. 420 
(1961) (upholding Sunday-closing laws against Establishment Clause challenge on ground that 
they had come to have secular purpose of ensuring uniform day of rest). Other times the Court had 
held that even express reenactment of a law does not cleanse of an original “tainted” purpose. E.g., 
Ramos v. Louisiana, 140 S. Ct. 1390 (2020) (striking down non-unanimous jury provision in 
because of its racist origins, despite modern reenactment); Hunter v. Underwood, 471 U.S. 222 
(1985) (invalidating state constitutional provision disenfranchising persons convicted of any of a 
number of crimes, on ground “that its original enactment was motivated by a desire to discriminate 
against blacks on account of race and the section continues to this day to have that effect”). 

Should this debate over “taint” matter when even the reenacted provision singles out religious 
schools as ineligible for aid? 

4. Is there anything left of Locke v. Davey? The Court again distinguished Locke v. Davey 
rather than overruling it. But what does that case stand for after Trinity Lutheran and Espinoza? It 
bears mention that the historical proposition for which Locke is cited—that states had a historic 
and substantial interest, dating to the founding, in not funding the education of the clergy—has no 
historical support. To be sure, Virginia and other states rejected proposals to impose 
nondenominational religion taxes for the support of religious worship and instruction, but state-
supported schools and colleges educated aspiring clergy, even giving degrees in divinity. For 
example, Harvard College, then a quasi-public institution, was chartered under the Massachusetts 
Constitution of 1780, Part the 2d, Chapter V, Art. I, in terms that expressly recognized the college’s 
role in educating the clergy: 

Whereas our wise and pious ancestors, so early as the year one thousand six 
hundred and thirty-six, laid the foundation of Harvard College, in which university 
many persons of great eminence have, by the blessing of God, been initiated in 
those arts and sciences, which qualified them for public employments, both in 
church and state. 

The University of Virginia, founded in 1819 by Thomas Jefferson, was the first public institution 
not to offer degrees in divinity or theology, but neither the University of Virginia nor any other 
public university denied the benefits of their education to students who were studying for a clerical 
career. 
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Insert after Ten Commandment materials, on p. 522.  Alternatively, this could replace the Ten 
Commandments materials (p. 517-22). 
 

AMERICAN LEGION v. AMERICAN HUMANIST ASS’N 
139 S.Ct. 2067 (2019) 
JUSTICE ALITO announced the judgment of the Court and delivered the opinion of the Court 

with respect to Parts I, II–B, II–C, III, and IV [for five Justices—himself, the Chief Justice, 
Justice Breyer, Justice Kagan, and Justice Kavanaugh], and an opinion with respect to Parts II–A 
and II–D, in which the Chief Justice, Justice Breyer, and Justice Kavanaugh join.  

Since 1925, the Bladensburg Peace Cross (Cross) has stood as a tribute to 49 area soldiers 
who gave their lives in the First World War. Eighty-nine years after the dedication of the Cross, 
respondents filed this lawsuit . . . The Court of Appeals for the Fourth Circuit agreed that the 
memorial is unconstitutional and remanded for a determination of the proper remedy. We now 
reverse . . .  

I 
A 
The cross came into widespread use as a symbol of Christianity by the fourth century, and it 

retains that meaning today. But there are many contexts in which the symbol has also taken on a 
secular meaning. Indeed, there are instances in which its message is now almost entirely secular. 

A cross appears as part of many registered trademarks held by businesses and secular 
organizations, including Blue Cross Blue Shield, the Bayer Group, and some Johnson & Johnson 
products. Many of these marks relate to health care, and it is likely that the association of the 
cross with healing had a religious origin. But the current use of these marks is indisputably 
secular . . . The International Committee of the Red Cross (ICRC) selected that symbol in 1863 
because it was thought to call to mind the flag of Switzerland, a country widely known for its 
neutrality . . . [T]he cross was originally chosen for the Swiss flag for religious reasons. So an 
image that began as an expression of faith was transformed. 

The image used in the Bladensburg memorial—a plain Latin cross—also took on new 
meaning after World War I. “During and immediately after the war, the army marked soldiers’ 
graves with temporary wooden crosses or Stars of David”—a departure from the prior practice of 
marking graves in American military cemeteries with uniform rectangular slabs. The vast 
majority of these grave markers consisted of crosses, and thus when Americans saw photographs 
of these cemeteries, what struck them were rows and rows of plain white crosses. As a result, the 
image of a simple white cross “developed into a ‘central symbol’” of the conflict. Contemporary 
literature, poetry, and art reflected this powerful imagery. Perhaps most famously, John 
McCrae’s poem, In Flanders Fields, began with these memorable lines: 

“In Flanders fields the poppies blow; Between the crosses, row on row.” 
B 
. . . In late 1918, residents of Prince George’s County, Maryland, formed a committee for the 

purpose of erecting a memorial for the county’s fallen soldiers. Among the committee’s 
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members were the mothers of 10 deceased soldiers. The committee decided that the memorial 
should be a cross and hired sculptor and architect John Joseph Earley to design it. Although we 
do not know precisely why the committee chose the cross, it is unsurprising that the committee—
and many others commemorating World War I10—adopted a symbol so widely associated with 
that wrenching event . .  

The Cross was to stand at the terminus of another World War I memorial—the National 
Defense Highway, which connects Washington to Annapolis . . . The completed monument is a 
32-foot tall Latin cross that sits on a large pedestal. The American Legion’s emblem is displayed 
at its center, and the words “Valor,” “Endurance,” “Courage,” and “Devotion” are inscribed at its 
base, one on each of the four faces. The pedestal also features a 9- by 2.5-foot bronze plaque 
explaining that the monument is “Dedicated to the heroes of Prince George’s County, Maryland 
who lost their lives in the Great War for the liberty of the world.” The plaque lists the names of 
49 local men, both Black and White, who died in the war. It identifies the dates of American 
involvement, and quotes President Woodrow Wilson’s request for a declaration of war: “The 
right is more precious than peace. We shall fight for the things we have always carried nearest 
our hearts. To such a task we dedicate our lives.” . . . 

Since its dedication, the Cross has served as the site of patriotic events honoring veterans, 
including gatherings on Veterans Day, Memorial Day, and Independence Day. Like the 
dedication itself, these events have typically included an invocation, a keynote speaker, and a 
benediction. Over the years, memorials honoring the veterans of other conflicts have been added 
to the surrounding area, which is now known as Veterans Memorial Park. These include a World 
War II Honor Scroll; a Pearl Harbor memorial; a Korea-Vietnam veterans memorial; a 
September 11 garden; a War of 1812 memorial; and two recently added 38-foot-tall markers 
depicting British and American soldiers in the Battle of Bladensburg. Because the Cross is 
located on a traffic island with limited space, the closest of these other monuments is about 200 
feet away in a park across the road. 

As the area around the Cross developed, the monument came to be at the center of a busy 
intersection. In 1961, the Maryland-National Capital Park and Planning Commission 
(Commission) acquired the Cross and the land on which it sits in order to preserve the monument 
and address traffic-safety concerns . . . 

II 
A 
. . . After grappling with such cases for more than 20 years, [this Court in Lemon v. 

Kurtzman] ambitiously attempted to distill from the Court’s existing case law a test that would 
bring order and predictability to Establishment Clause decisionmaking. That test, as noted, called 
on courts to examine the purposes and effects of a challenged government action, as well as any 

                                                           

10 Other World War I memorials that incorporate the cross include the Argonne Cross and the Canadian Cross 
of Sacrifice in Arlington National Cemetery; the Wayside Cross in Towson, Maryland; the Wayside Cross in New 
Canaan, Connecticut; the Troop K Georgia Cavalry War Memorial Front in Augusta, Georgia; the Chestnut Hill and 
Mt. Airy World War Memorial in Philadelphia, Pennsylvania; and the Great War for Democracy Memorial in 
Waterbury, Connecticut. 
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entanglement with religion that it might entail. The Court later elaborated that the “effect[s]” of a 
challenged action should be assessed by asking whether a “reasonable observer” would conclude 
that the action constituted an “endorsement” of religion. 

If the Lemon Court thought that its test would provide a framework for all future 
Establishment Clause decisions, its expectation has not been met. In many cases, this Court has 
either expressly declined to apply the test or has simply ignored it [citing ten Establishment 
Clause cases since 1993 that were decided without reference to Lemon]. This pattern is a 
testament to the Lemon test’s shortcomings. As Establishment Clause cases involving a great 
array of laws and practices came to the Court, it became more and more apparent that the Lemon 
test could not resolve them. . . . The test has been harshly criticized by Members of this Court, 
lamented by lower court judges, and questioned by a diverse roster of scholars.  

For at least four reasons, the Lemon test presents particularly daunting problems in cases, 
including the one now before us, that involve the use, for ceremonial, celebratory, or 
commemorative purposes, of words or symbols with religious associations.16 Together, these 
considerations counsel against efforts to evaluate such cases under Lemon and toward application 
of a presumption of constitutionality for longstanding monuments, symbols, and practices. 

B 
First, these cases often concern monuments, symbols, or practices that were first established 

long ago, and in such cases, identifying their original purpose or purposes may be especially 
difficult. In Salazar v. Buono (2010), for example, we dealt with a cross that a small group of 
World War I veterans had put up at a remote spot in the Mojave Desert more than seven decades 
earlier. The record contained virtually no direct evidence regarding the specific motivations of 
these men . . . Without better evidence about the purpose of the monument, different Justices 
drew different inferences. The plurality thought that this particular cross was meant “to 
commemorate American servicemen who had died in World War I” and was not intended “to 
promote a Christian message.”  The dissent, by contrast, “presume[d]” that the cross’s purpose 
“was a Christian one, at least in part, for the simple reason that those who erected the cross chose 
to commemorate American veterans in an explicitly Christian manner.”  The truth is that 70 
years after the fact, there was no way to be certain about the motivations of the men who were 
                                                           

16 While we do not attempt to provide an authoritative taxonomy of the dozens of Establishment Clause cases 
that the Court has decided since Everson v. Board of Ed. of Ewing, 330 U. S. 1 (1947), most can be divided into six 
rough categories: (1) religious references or imagery in public monuments, symbols, mottos, displays, and 
ceremonies, e.g., Lynch v. Donnelly, 465 U. S. 668 (1984); Van Orden v. Perry, 545 U. S. 677 (2005); (2) religious 
accommodations and exemptions from generally applicable laws, e.g., Cutter v. Wilkinson, 544 U. S. 709 (2005); 
Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 483 U. S. 327 (1987); (3) 
subsidies and tax exemptions, e.g., Walz v. Tax Comm'n of City of New York, 397 U. S. 664 (1970); Zelman v. 
Simmons-Harris, 536 U. S. 639 (2002); (4) religious expression in public schools, e.g., School Dist. of Abington 
Township v. Schempp, 374 U. S. 203 (1963); Lee v. Weisman, 505 U. S. 577 (1992); (5) regulation of private 
religious speech, e.g., Capitol Square Review and Advisory Bd. v. Pinette, 515 U. S. 753 (1995); and (6) state 
interference with internal church affairs, e.g., Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC, 
565 U. S. 171 (2012). A final, miscellaneous category, including cases involving such issues as Sunday closing 
laws, see McGowan v. Maryland, 366 U. S. 420 (1961), and church involvement in governmental decisionmaking, 
see Larkin v. Grendel's Den, Inc., 459 U. S. 116 (1982); Board of Ed. of Kiryas Joel Village School Dist. v. Grumet, 
512 U. S. 687 (1994), might be added. We deal here with an issue that falls into the first category. 
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responsible for the creation of the monument . . .  
Second, as time goes by, the purposes associated with an established monument, symbol, or 

practice often multiply. Take the example of Ten Commandments monuments, the subject we 
addressed in Van Orden and McCreary County. For believing Jews and Christians, the Ten 
Commandments are the word of God handed down to Moses on Mount Sinai, but the image of 
the Ten Commandments has also been used to convey other meanings. They have historical 
significance as one of the foundations of our legal system, and for largely that reason, they are 
depicted in the marble frieze in our courtroom and in other prominent public buildings in our 
Nation’s capital [which] no Member of the Court thought . . . are unconstitutional.  

[The Court notes that various entities have put up Ten Commandments monuments for a lot 
of other reasons—to combat juvenile delinquency, to shape civic morality, and to promote Cecil 
B. DeMille’s movie, The Ten Commandments.] 

The existence of multiple purposes is not exclusive to longstanding monuments, symbols, or 
practices, but this phenomenon is more likely to occur in such cases. Even if the original purpose 
of a monument was infused with religion, the passage of time may obscure that sentiment. As 
our society becomes more and more religiously diverse, a community may preserve such 
monuments, symbols, and practices for the sake of their historical significance or their place in a 
common cultural heritage.  

Third, just as the purpose for maintaining a monument, symbol, or practice may evolve, “the 
message conveyed may change over time.”  Summum (internal quotations omitted). Consider, for 
example, the message of the Statue of Liberty, which began as a monument to the solidarity and 
friendship between France and the United States and only decades later came to be seen “as a 
beacon welcoming immigrants to a land of freedom.”  With sufficient time, religiously 
expressive monuments, symbols, and practices can become embedded features of a community’s 
landscape and identity. The community may come to value them without necessarily embracing 
their religious roots. The recent tragic fire at Notre Dame in Paris provides a striking example. 
Although the French Republic rigorously enforces a secular public square, the cathedral remains 
a symbol of national importance to the religious and nonreligious alike.  

In the same way, consider the many cities and towns across the United States that bear 
religious names. Religion undoubtedly motivated those who named Bethlehem, Pennsylvania; 
Las Cruces, New Mexico; Providence, Rhode Island; Corpus Christi, Texas; Nephi, Utah, and 
the countless other places in our country with names that are rooted in religion. Yet few would 
argue that this history requires that these names be erased from the map. Or take a motto like 
Arizona’s, “Ditat Deus” (“God enriches”), which was adopted in 1864, or a flag like Maryland’s, 
which has included two crosses since 1904. Familiarity itself can become a reason for 
preservation. 

Fourth, when time’s passage imbues a religiously expressive monument, symbol, or practice 
with this kind of familiarity and historical significance, removing it may no longer appear 
neutral, especially to the local community for which it has taken on particular meaning. A 
government that roams the land, tearing down monuments with religious symbolism and 
scrubbing away any reference to the divine will strike many as aggressively hostile to religion. 
Militantly secular regimes have carried out such projects in the past4 and for those with a 
knowledge of history, the image of monuments being taken down will be evocative, disturbing, 
and divisive.  
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These four considerations show that retaining established, religiously expressive monuments, 
symbols, and practices is quite different from erecting or adopting new ones. The passage of time 
gives rise to a strong presumption of constitutionality . . .  

D 
While the Lemon Court ambitiously attempted to find a grand unified theory of the 

Establishment Clause, in later cases, we have taken a more modest approach that focuses on the 
particular issue at hand and looks to history for guidance. Our cases involving prayer before a 
legislative session are an example. 

In Marsh v. Chambers (1983), the Court upheld the Nebraska Legislature’s practice of 
beginning each session with a prayer by an official chaplain, and in so holding, the Court 
conspicuously ignored Lemon and did not respond to Justice Brennan’s argument in dissent that 
the legislature’s practice could not satisfy the Lemon test. Instead, the Court found it highly 
persuasive that Congress for more than 200 years had opened its sessions with a prayer and that 
many state legislatures had followed suit. We took a similar approach more recently in Town of 
Greece. 

We reached these results even though it was clear, as stressed by the Marsh dissent, that 
prayer is by definition religious. As the Court put it in Town of Greece: “Marsh must not be 
understood as permitting a practice that would amount to a constitutional violation if not for its 
historical foundation.”  “The case teaches instead that the Establishment Clause must be 
interpreted ‘by reference to historical practices and understandings’” and that the decision of the 
First Congress to “provid[e] for the appointment of chaplains only days after approving language 
for the First Amendment demonstrates that the Framers considered legislative prayer a benign 
acknowledgment of religion’s role in society.”  

[The Court goes through other Founding-era actions, such as the national day of prayer 
requested by the First Congress and proclaimed by President Washington. It talks about the 
history of legislative prayer, and how the practice of legislative prayer grew more diverse as the 
country itself grew more diverse.] 

The practice begun by the First Congress stands out as an example of respect and tolerance 
for differing views, an honest endeavor to achieve inclusivity and nondiscrimination, and a 
recognition of the important role that religion plays in the lives of many Americans. Where 
categories of monuments, symbols, and practices with a longstanding history follow in that 
tradition, they are likewise constitutional. 

III 
Applying these principles, we conclude that the Bladensburg Cross does not violate the 

Establishment Clause. 
As we have explained, the Bladensburg Cross carries special significance in commemorating 

World War I. Due in large part to the image of the simple wooden crosses that originally marked 
the graves of American soldiers killed in the war, the cross became a symbol of their sacrifice, 
and the design of the Bladensburg Cross must be understood in light of that background. That the 
cross originated as a Christian symbol and retains that meaning in many contexts does not 
change the fact that the symbol took on an added secular meaning when used in World War I 
memorials. 
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Not only did the Bladensburg Cross begin with this meaning, but with the passage of time, it 
has acquired historical importance. It reminds the people of Bladensburg and surrounding areas 
of the deeds of their predecessors and of the sacrifices they made in a war fought in the name of 
democracy. As long as it is retained in its original place and form, it speaks as well of the 
community that erected the monument nearly a century ago and has maintained it ever since. The 
memorial represents what the relatives, friends, and neighbors of the fallen soldiers felt at the 
time and how they chose to express their sentiments. And the monument has acquired additional 
layers of historical meaning in subsequent years. The Cross now stands among memorials to 
veterans of later wars. It has become part of the community. 

 The monument would not serve that role if its design had deliberately disrespected area 
soldiers who perished in World War I. More than 3,500 Jewish soldiers gave their lives for the 
United States in that conflict, and some have wondered whether the names of any Jewish soldiers 
from the area were deliberately left off the list on the memorial or whether the names of any 
Jewish soldiers were included on the Cross against the wishes of their families. There is no 
evidence that either thing was done, and we do know that one of the local American Legion 
leaders responsible for the Cross’s construction was a Jewish veteran . . . 

IV 
The cross is undoubtedly a Christian symbol, but that fact should not blind us to everything 

else that the Bladensburg Cross has come to represent. For some, that monument is a symbolic 
resting place for ancestors who never returned home. For others, it is a place for the community 
to gather and honor all veterans and their sacrifices for our Nation. For others still, it is a 
historical landmark. For many of these people, destroying or defacing the Cross that has stood 
undisturbed for nearly a century would not be neutral and would not further the ideals of respect 
and tolerance embodied in the First Amendment. For all these reasons, the Cross does not offend 
the Constitution. 

Justice BREYER, with whom Justice KAGAN joins, concurring. 
I have long maintained that there is no single formula for resolving Establishment Clause 

challenges. (Justice Breyer cites his opinion in Van Orden.)  The Court must instead consider 
each case in light of the basic purposes that the Religion Clauses were meant to serve: assuring 
religious liberty and tolerance for all, avoiding religiously based social conflict, and maintaining 
that separation of church and state that allows each to flourish in its separate sphere. 

I agree with the Court that allowing the State of Maryland to display and maintain the Peace 
Cross poses no threat to those ends. The Court’s opinion eloquently explains why that is so . . .  

The case would be different, in my view, if there were evidence that the organizers had 
deliberately disrespected members of minority faiths or if the Cross had been erected only 
recently, rather than in the aftermath of World War I, But those are not the circumstances 
presented to us here, and I see no reason to order this cross torn down simply because other 
crosses would raise constitutional concerns. 

Nor do I understand the Court’s opinion today to adopt a “history and tradition test” that 
would permit any newly constructed religious memorial on public land. The Court appropriately 
“looks to history for guidance”, but it upholds the constitutionality of the Peace Cross only after 
considering its particular historical context and its long-held place in the community. A newer 
memorial, erected under different circumstances, would not necessarily be permissible under this 
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approach.  
Justice KAVANAUGH, concurring. 
I join the Court’s eloquent and persuasive opinion in full. I write separately to emphasize two 

points. 
I 
As this case again demonstrates, this Court no longer applies the old test articulated in  

Lemon v. Kurtzman. The Lemon test examined, among other things, whether the challenged 
government action had a primary effect of advancing or endorsing religion. If Lemon guided this 
Court’s understanding of the Establishment Clause, then many of the Court’s Establishment 
Clause cases over the last 48 years would have been decided differently, as I will explain. 

[Justice Kavanaugh then “identifies five relevant categories of Establishment Clause cases: 
(1) religious symbols on government property and religious speech at government events; (2) 
religious accommodations and exemptions from generally applicable laws; (3) government 
benefits and tax exemptions for religious organizations; (4) religious expression in public 
schools; and (5) regulation of private religious speech in public forums.”  He then argues that the 
“Lemon test does not explain the Court’s decisions in any of those five categories.”] 

[He then continues:]  
On the contrary, each category of Establishment Clause cases has its own principles based on 

history, tradition, and precedent. And the cases together lead to an overarching set of principles: 
If the challenged government practice is not coercive and if it (i) is rooted in history and 
tradition; or (ii) treats religious people, organizations, speech, or activity equally to comparable 
secular people, organizations, speech, or activity; or (iii) represents a permissible legislative 
accommodation or exemption from a generally applicable law, then there ordinarily is no 
Establishment Clause violation. 

The practice of displaying religious memorials, particularly religious war memorials, on 
public land is not coercive and is rooted in history and tradition. The Bladensburg Cross does not 
violate the Establishment Clause. 

Justice KAGAN, concurring in part. 
. . . Although I agree that rigid application of the Lemon test does not solve every 

Establishment Clause problem, I think that test’s focus on purposes and effects is crucial in 
evaluating government action in this sphere—as this very suit shows. I therefore do not join Part 
II–A. I do not join Part II–D out of perhaps an excess of caution. Although I too “look to history 
for guidance,” I prefer at least for now to do so case-by-case, rather than to sign on to any 
broader statements about history’s role in Establishment Clause analysis. But I find much to 
admire in this section of the opinion—particularly, its emphasis on whether longstanding 
monuments, symbols, and practices reflect “respect and tolerance for differing views, an honest 
endeavor to achieve inclusivity and nondiscrimination, and a recognition of the important role 
that religion plays in the lives of many Americans.” Here, as elsewhere, the opinion shows 
sensitivity to and respect for this Nation’s pluralism, and the values of neutrality and inclusion 
that the First Amendment demands. 

Justice THOMAS, concurring in the judgment. 
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[Justice Thomas reiterates his long-standing view that the Establishment Clause should not 
be incorporated against the states, and that even if it was incorporated against the states, it would 
only forbid “actual legal coercion.”  This view was elaborated fully in Justice Thomas’s separate 
opinion in Elk Grove Unified School District v. Newdow (2004), on p. 69 of the casebook.] 

Justice GORSUCH, with whom Justice THOMAS joins, concurring in the judgment. 
The American Humanist Association wants a federal court to order the destruction of a 94 

year-old war memorial because its members are offended. Today, the Court explains that the 
plaintiffs are not entitled to demand the destruction of longstanding monuments, and I find much 
of its opinion compelling. In my judgment, however, it follows from the Court’s analysis that 
suits like this one should be dismissed for lack of standing . . .  

“[O]ffended observer” theory of standing has no basis in law. Federal courts may decide only 
those cases and controversies that the Constitution and Congress have authorized them to hear. 
And to establish standing to sue consistent with the Constitution, a plaintiff must show: (1) 
injury-in-fact, (2) causation, and (3) redressability. The injury-in-fact test requires a plaintiff to 
prove “an invasion of a legally protected interest which is (a) concrete and particularized ... and 
(b) actual or imminent, not conjectural or hypothetical.”  Lujan v. Defenders of Wildlife (1992). 

Unsurprisingly, this Court has already rejected the notion that offense alone qualifies as a 
“concrete and particularized” injury sufficient to confer standing . . . Imagine if a bystander 
disturbed by a police stop tried to sue under the Fourth Amendment. Suppose an advocacy 
organization whose members were distressed by a State’s decision to deny someone else a civil 
jury trial sought to complain under the Seventh Amendment. Or envision a religious group upset 
about the application of the death penalty trying to sue to stop it. Does anyone doubt those cases 
would be rapidly dispatched for lack of standing? 

It’s not hard to see why this Court has refused suits like these. If individuals and groups 
could invoke the authority of a federal court to forbid what they dislike for no more reason than 
they dislike it, we would risk exceeding the judiciary’s limited constitutional mandate and 
infringing on powers committed to other branches of government. Courts would start to look 
more like legislatures, responding to social pressures rather than remedying concrete harms, in 
the process supplanting the right of the people and their elected representatives to govern 
themselves.  

Proceeding on these principles, this Court has held offense alone insufficient to convey 
standing in analogous—and arguably more sympathetic—circumstances. Take Allen v. Wright 
(1984), where the parents of African-American schoolchildren sued to compel the Internal 
Revenue Service to deny tax-exempt status to schools that discriminated on the basis of race. The 
parents claimed that their children suffered a “stigmatic injury, or denigration” when the 
government supported racially discriminatory institutions. But this Court refused to entertain the 
case, reasoning that standing extends “only to those persons who are personally denied equal 
treatment by the challenged discriminatory conduct.”  Now put the teachings there alongside the 
Association’s standing theory here and you get this utterly unjustifiable result: An African-
American offended by a Confederate flag atop a state capitol would lack standing to sue under 
the Equal Protection Clause, but an atheist who is offended by the cross on the same flag could 
sue under the Establishment Clause. Who really thinks that could be the law? . . . 

In fact, this Court has already expressly rejected “offended observer” standing under the 
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Establishment Clause itself. In Valley Forge Christian College v. Americans United for 
Separation of Church and State, Inc. (1982), the plaintiffs objected to a transfer of property from 
the federal government to a religious college, an action they had learned about through a news 
release. This Court had little trouble concluding that the plaintiffs lacked standing to challenge 
the transfer, explaining that “the psychological consequence presumably produced by 
observation of conduct with which one disagrees” is not an injury-in-fact “sufficient to confer 
standing under Art. III.”  To be sure, this Court has sometimes resolved Establishment Clause 
challenges to religious displays on the merits without first addressing standing. But as this Court 
has held, its own failure to consider standing cannot be mistaken as an endorsement of it: 
“[D]rive-by jurisdictional rulings of this sort” carry “no precedential effect.”  Steel Co. v. 
Citizens for Better Environment (1998) . . . 

The truth is, the fault lies here. Lower courts invented offended observer standing for 
Establishment Clause cases in the 1970s in response to this Court’s decision in Lemon v. 
Kurtzman (1971). Lemon held that whether governmental action violates the Establishment 
Clause depends on its (1) purpose, (2) effect, and (3) potential to excessively entangle church 
and state, a standard this Court came to understand as prohibiting the government from doing 
anything that a reasonable observer might perceive as endorsing religion. 

As today’s plurality rightly indicates in Part II–A, however, Lemon was a misadventure . . . 
With Lemon now shelved, little excuse will remain for the anomaly of offended observer 
standing, and the gaping hole it tore in standing doctrine in the courts of appeals should now 
begin to close. Nor does this development mean colorable Establishment Clause violations will 
lack for proper plaintiffs. By way of example only, a public school student compelled to recite a 
prayer will still have standing to sue. So will persons denied public office because of their 
religious affiliations or lack of them. And so will those who are denied government benefits 
because they do not practice a favored religion or any at all. On top of all that, States remain free 
to supply other forms of relief consistent with their own laws and constitutions. 

Abandoning offended observer standing will mean only a return to the usual demands of 
Article III, requiring a real controversy with real impact on real persons to make a federal case 
out of it. Along the way, this will bring with it the welcome side effect of rescuing the federal 
judiciary from the sordid business of having to pass aesthetic judgment, one by one, on every 
public display in this country for its perceived capacity to give offense. It’s a business that has 
consumed volumes of the federal reports, invited erratic results, frustrated generations of judges, 
and fomented “the very kind of religiously based divisiveness that the Establishment Clause 
seeks to avoid.”  Van Orden v. Perry (2005) (Breyer, J., concurring in judgment) . . .  

Justice GINSBURG, with whom Justice SOTOMAYOR joins, dissenting. 
An immense Latin cross stands on a traffic island at the center of a busy three-way 

intersection in Bladensburg, Maryland. “[M]onumental, clear, and bold” by day, the cross looms 
even larger illuminated against the night-time sky. Known as the Peace Cross, the monument 
was erected by private citizens in 1925 to honor local soldiers who lost their lives in World War I 
. . . Both the Peace Cross and the traffic island are owned and maintained by the Maryland-
National Capital Park and Planning Commission (Commission), an agency of the State of 
Maryland. 

Decades ago, this Court recognized that the Establishment Clause of the First Amendment to 
the Constitution demands governmental neutrality among religious faiths, and between religion 
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and nonreligion. See Everson v. Board of Ed. of Ewing (1947). Numerous times since, the Court 
has reaffirmed the Constitution’s commitment to neutrality. Today the Court erodes that 
neutrality commitment, diminishing precedent designed to preserve individual liberty and civic 
harmony in favor of a “presumption of constitutionality for longstanding monuments, symbols, 
and practices.”41 . . .  

I . . .  
B 
In cases challenging the government’s display of a religious symbol, the Court has tested 

fidelity to the principle of neutrality by asking whether the display has the “effect of ‘endorsing’ 
religion.”  County of Allegheny. The display fails this requirement if it objectively “convey[s] a 
message that religion or a particular religious belief is favored or preferred.” . . .  

As I see it, when a cross is displayed on public property, the government may be presumed to 
endorse its religious content. The venue is surely associated with the State; the symbol and its 
meaning are just as surely associated exclusively with Christianity. “It certainly is not common 
for property owners to open up their property [to] monuments that convey a message with which 
they do not wish to be associated.”  Pleasant Grove City v. Summum (2009). To non-Christians, 
nearly 30% of the population of the United States, the State’s choice to display the cross on 
public buildings or spaces conveys a message of exclusion: It tells them they “are outsiders, not 
full members of the political community,” County of Allegheny (O’Connor, J., concurring in 
part). 

A presumption of endorsement, of course, may be overcome. A display does not run afoul of 
the neutrality principle if its setting plausibly indicates that the government has not sought either 
to adopt a religious message or to urge its acceptance by others. The “typical museum setting,” 
for example, “though not neutralizing the religious content of a religious painting, negates any 
message of endorsement of that content.”  Lynch v. Donnelly (1984) (O’Connor, J., concurring). 
Similarly, when a public school history teacher discusses the Protestant Reformation, the setting 
makes clear that the teacher’s purpose is to educate, not to proselytize. The Peace Cross, 
however, is not of that genre. 

II 
A 
For nearly two millennia, the Latin cross has been the defining symbol of Christianity, 

evoking the foundational claims of that faith. Christianity teaches that Jesus Christ was “a divine 
Savior” who “illuminate[d] a path toward salvation and redemption.”  Lynch (Brennan, J., 
dissenting). Central to the religion are the beliefs that “the son of God,” Jesus Christ, “died on 
the cross,” that “he rose from the dead,” and that “his death and resurrection offer the possibility 

                                                           

41 Some of my colleagues suggest that the Court’s new presumption extends to all governmental displays and 
practices, regardless of their age . . . I read the Court’s opinion to mean what it says: “[R]etaining established, 
religiously expressive monuments, symbols, and practices is quite different from erecting or adopting new ones,” 
and, consequently, only “longstanding monuments, symbols, and practices” enjoy “a presumption of 
constitutionality.” 
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of eternal life.” Brief for Amici Christian and Jewish Organizations 7. 
An exclusively Christian symbol, the Latin cross is not emblematic of any other faith. The 

principal symbol of Christianity around the world should not loom over public thoroughfares, 
suggesting official recognition of that religion’s paramountcy. 

B 
The Commission urges in defense of its monument that the Latin cross “is not merely a 

reaffirmation of Christian beliefs”; rather, “when used in the context of a war memorial,” the 
cross becomes “a universal symbol of the sacrifices of those who fought and died.” Brief for 
Petitioner Maryland-National Capital Park and Planning Commission 34–35.  

The Commission’s “[a]ttempts to secularize what is unquestionably a sacred [symbol] defy 
credibility and disserve people of faith.” Van Orden (Stevens, J., dissenting). The asserted 
commemorative meaning of the cross rests on—and is inseparable from—its Christian meaning: 
“the crucifixion of Jesus Christ and the redeeming benefits of his passion and death,” 
specifically, “the salvation of man.”  American Civil Liberties Union of Illinois v. St. Charles, 
794 F.2d 265, 273 (C.A.7 1986). s 

Because of its sacred meaning, the Latin cross has been used to mark Christian deaths since 
at least the fourth century. The cross on a grave “says that a Christian is buried here,” Brief for 
Amici Christian and Jewish Organizations 8, and “commemorates [that person’s death] by 
evoking a conception of salvation and eternal life reserved for Christians,” Brief for Amicus 
Jewish War Veterans 7. As a commemorative symbol, the Latin cross simply “makes no sense 
apart from the crucifixion, the resurrection, and Christianity’s promise of eternal life.” Brief for 
Amici Christian and Jewish Organizations 8. 

The Court sets out familiar uses of the Greek cross, including the Red Cross and the Navy 
Cross, and maintains that, today, they carry no religious message. But because the Latin cross 
has never shed its Christian character, its commemorative meaning is exclusive to Christians. 
The Court recognizes as much in suggesting that the Peace Cross features the Latin cross for the 
same reason “why Holocaust memorials invariably include Stars of David”: those sectarian 
“symbols ... signify what death meant for those who are memorialized.”  

The cross affirms that, thanks to the soldier’s embrace of Christianity, he will be rewarded 
with eternal life. To say that the cross honors the Christian war dead does not identify a secular 
meaning of the cross; it merely identifies a common application of the religious meaning . . .  

Every Court of Appeals to confront the question has held that “[m]aking a ... Latin cross a 
war memorial does not make the cross secular,” it “makes the war memorial sectarian.”  The 
Peace Cross is no exception. That was evident from the start. At the dedication ceremony, the 
keynote speaker analogized the sacrifice of the honored soldiers to that of Jesus Christ, calling 
the Peace Cross “symbolic of Calvary,” where Jesus was crucified. Local reporters variously 
described the monument as “[a] mammoth cross, a likeness of the Cross of Calvary, as described 
in the Bible,” “a monster [C]alvary cross,” and “a huge sacrifice cross.” . . .  

D 
Holding the Commission’s display of the Peace Cross unconstitutional would not, as the 

Commission fears, “inevitably require the destruction of other cross-shaped memorials 
throughout the country.” Brief for Planning Commission 52. When a religious symbol appears in 
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a public cemetery—on a headstone, or as the headstone itself, or perhaps integrated into a larger 
memorial—the setting counters the inference that the government seeks either to adopt the 
religious message or to urge its acceptance by others. In a cemetery, the “privately selected 
religious symbols on individual graves are best understood as the private speech of each 
veteran.” Laycock, Government-Sponsored Religious Displays: Transparent Rationalizations 
and Expedient Post-Modernism, 61 Case W. Res. L. Rev. 1211, 1242 (2011).  

Recognizing that a Latin cross does not belong on a public highway or building does not 
mean the monument must be torn down . . . In some instances, the violation may be cured by 
relocating the monument to private land or by transferring ownership of the land and monument 
to a private party. 

In 1790, President Washington visited Newport, Rhode Island, “a longtime bastion of 
religious liberty and the home of one of the first communities of American Jews.”  Town of 
Greece (Kagan, J, dissenting). In a letter thanking the congregation for its warm welcome, 
Washington praised “[t]he citizens of the United States of America” for “giv[ing] to mankind ... 
a policy worthy of imitation”: “All possess alike liberty of conscience and immunities of 
citizenship.” Letter to Newport Hebrew Congregation (Aug. 18, 1790), in 6 Papers of George 
Washington 284, 285 (D. Twohig ed. 1996). As Washington and his contemporaries were aware, 
some of them from bitter personal experience, religion is too personal, too sacred, too holy, to 
permit its unhallowed perversion by a civil magistrate. The Establishment Clause, which 
preserves the integrity of both church and state, guarantees that “however ... individuals worship, 
they will count as full and equal American citizens.”  Town of Greece (Kagan, J., dissenting). “ 

_______ 
NOTES AND QUESTIONS 

1. Lemon. Part II-A of the plurality opinion strongly criticizes Lemon. This part of the 
plurality opinion was written by Justice Alito and joined by Chief Justice Roberts, Justice Breyer 
and Justice Kavanaugh—although you will note that Justice Kagan specifically declines to join 
that section of the plurality opinion. Lemon is also criticized in the separate opinions of Justice 
Kavanaugh (“not good law”), Justice Thomas (“long discredited”), and Justice Gorsuch 
(“misadventure”). That adds up to six Justices criticizing Lemon. Is Lemon overruled then?  Does 
the Court ever say that directly and unambiguously?  Be aware that the Court has instructed 
lower courts against ever concluding that “more recent cases have, by implication, overruled [] 
earlier precedent.”  Agostini v. Felton, 521 U.S. 203, 237 (1997). So is Lemon good law or not?  
What test should a faithful lower court judge—or law school student—apply to this kind of case 
(and others) after American Legion? 

Also isn’t the criticism of Lemon odd in one particular respect?  Justice Alito’s opinion 
vigorously attacks Lemon. But isn’t the basic thrust of Justice Alito’s opinion that there are 
legitimately secular reasons for maintaining the cross memorial?  Justice Alito could easily have 
written this opinion, and come to the same conclusion, within the Lemon framework. Why is 
there so much hostility to Lemon?  

2. Standing. Justice Gorsuch’s opinion raises a somewhat different issue. He says there is no 
Article III standing to bring this kind of constitutional challenge. Justice Ginsburg’s dissent only 
briefly responds to Justice Gorsuch, and the other opinions do not address the issue. Justice 
Gorsuch says that it makes no sense to say that African-Americans lack standing to challenge a 
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Confederate flag atop a state capitol, but an atheist has standing to challenge a cross. Might the 
answer be that they both have standing? If a particular individual has contact with a government 
symbol, couldn’t that be a “concrete and particularized” injury? And if Justice Gorsuch is right, 
what can explain the fact that the Court reached the merits (and thus assumed standing) in Lynch, 
Allegheny County, Van Orden, and McCreary County? Standing, we should also mention, is 
covered in more detail in Chap. 4-H of the book (p. 431). 

3. Justice Ginsburg’s view. Justice Ginsburg, joined by Justice Sotomayor, maintains that 
“when a cross [or presumably, any other symbol with religious meaning] is displayed on public 
property, the government may be presumed to endorse its religious content” and it must be 
removed unless the context makes clear that the government does not endorse the religious 
content. She gives the examples of a “museum setting,” a course that teaches about the facts of 
religious history, and a public cemetery where religious grave markers are attributable to each 
individual deceased person. How would that approach apply: to statutes or other 
commemorations of historic figures associated with religion, such as Brigham Young or Martin 
Luther King; to place names like St. Louis, Missouri, or Zion, Illinois; to Christmas trees; to 
recognition of Christmas and Thanksgiving as national holidays; to performance of religious 
music at holiday times; to grants to artists by the National Endowment for the Arts; to prison or 
military chaplains; or to the words of the national anthem? In principle, is she correct that in a 
pluralistic culture public displays must be uniformly secular in nature?  

4. Justice Kavanaugh’s view. Justice Kavanaugh’s opinion is the most critical of the Lemon 
test. He claims that “[i]f Lemon guided this Court’s understanding of the Establishment Clause, 
then many of the Court’s Establishment Clause cases over the last 48 years would have been 
decided differently,” and sets forth five relevant categories of Establishment Clause cases from 
the Court’s jurisprudence. But is it true that these cases would have come out differently under 
Lemon? As the Alito opinion for the Court explains, the Court decided all of those cases without 
reference to Lemon, but does that necessarily mean that they would have come out differently? 
Perhaps it means only that Lemon is not very helpful. 

Kavanaugh then proposes a new test: “If the challenged government practice is not coercive 
and if it (i) is rooted in history and tradition; or (ii) treats religious people, organizations, speech, 
or activity equally to comparable secular people, organizations, speech, or activity; or (iii) 
represents a permissible legislative accommodation or exemption from a generally applicable 
law, then there ordinarily is no Establishment Clause violation.” What would that test mean for 
the various cases we have studied? Would it be an improvement over Lemon? Why do you 
suppose the plurality did not adopt it? 
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